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Property

relationship among people with respect to things no to a relationship between a person and a thing.

Rights the law protects

Acquisition By Capture

Actual physical possession

Pierson v. Post (Fox)

Possession

Administerability

simple if everyone knows rule

eliminate quarrels

Fairness

A tires out fox, B captures

First in Time?

Instrumental

encourage success not effort

Sport or fox elimination service

Rules can become outdated

Custom

dissent's view

Success v. Effort

No - pursuit alone

Yes. Mortal wounding

Ghen v. Rich (Whale)

Facts

∏ sues for value of whale minus finders fee

Possession

Continued pursuit impossible

pursuit as constructive possession

Name on bomb-lance

Interference with Business

Keeble v. Hickeringhill (Duck Pond)

Instrumental

encourage duck harvesting

judge balanced interests

Interference with commerce

Externalities (Demsetz - Toward a New Theory of Property Rights)

Tragedy of the Commons

Externality

Effect that actor can ignore when computing costs in decision making.  Cost to others.

Communal Property

Finite set of people

Property communal

Catch, private

Sharing of catch might upset theory

Tragedy of the Commons

overhunting, mistrust, race to consume

Lake Superior situation can stop this

Free Rider

under contribution, others pay, benefit received

Transaction Costs

Hold-out

best hunter makes demands to give up rights

Private Property

Concentration of Costs and Benefits

Internalizes externalities

Ownership discrete

Lower transaction costs

Fewer persons to negotiate with

Internalization

Decision to reject benefit (liability rule)

Making the offer, or imposition of the fine.

Other Option to Private Property

regulation

communal ownership

Coase

Conditional on low transaction costs

Legal Rules Don't Matter

Outcome is the same.

Acquisition by Find

First in Time

Relativity of Title

the finder of a chattel, though he does not acquire an absolute property in it, yet has such a property, as will enable him to keep it against all but the rightful owner

keep them against all the world but the rightful owner

Contra Waste

Contra Self-Help

Finder has better right to find than all the world except true owner.

Armory v. Delamirie

suit in trover (for value, replevin for object)

Owner still secure in ownership, discourages excessive efforts to protect prop.

Puts item to use even though lost

preserves distinction between thieving and finding.

The finder of a chattel may maintain trover for it.

Prior possesors often are owners who can't prove it.

Constructive Possession

Finds on private property go to owner

Hannah v. Peel (Exception)

Owner never had constructive possession

Invited guests

keep liability of loss with location of property.

owner has better claim

limited purpose of invited guests.  Less worry about supervising these guests

Employees

employers own find.  rule is considered wrong

most hotels reward with employees with finds. law got it wrong

Finds on Private Property Open to the Public

McAvoy v. Medina

Mislaid objects go to owner of land.

Lost objects go to the finder

If kept with shop, more likely for real owner to retrieve

Dubious distinction between the two

Removes incentives for finder to reveal find.

Adverse Possession

Elements

Exclusive possession

Open and Notorious

Sufficiently open to give real owner reasonable notice

Continuous

Normal use

Summer house, just for summer. How an average true owner would use the property, such that neighbors would regard it as exclusive dominion.

Statutory Period

20y Common Law

5y CA

Hostile

Lack of consent from real owner

Claim of right

Goes to hostitlity & Open & Notorious

Some jx's have good faith required

Some have bad faith required.

For lotlines Maine doctrine (Subjective)

perverse rewards bad faith.

CT Test Objective Test

CA has no claim of right req.

Policy

Reward use – 19th C. notion, during industrialization

Encourage monitoring of property

Owners often not thieves, victims of fraud or error.

A sells to B and C, C lives there 20y, then B sells to D.

As Statute of Limitations

Preserve evidence

Only concerned with first trespass.

Color of Title

Specific written instrument involved.

Can shorten statutory period.

Use of any part can be adverse for entire lot.

Taxes

CA & some states require taxes to be paid.

Adverse Possession Against Governement

Generally not allowed

Inefficient.  Why punish everyone for single officials poor acts

Burden. Vast tracts of land.

Real Property

Van Valkenburgh v. Lutz (uncle Charlie)

NY requires "claim of title", hostiltiy

NY statute said have to "enclose" land

Manillo v. Gorski

Lotline problem.

Rejects - ME doctrine , "claim of right." 

Adopts CT docrine 

No presumption of knowledge, open and notorious, from a small encroachement.

pay fair value.

Morengo Caves

Tension between open and notorious use and openness of rights violation

Howard v. Kunto (shifted lots)

Definition of continuous for summer home means normal use.

Tacking for satisfaction of the statute is allowed with parties in privity.

Tacking

Of AP

Allowed with Privity

voluntary transfers only

no document required

Of Real Owner

Generally denied new statute of limitations.

Reset SOL could extend litigation infinitely into the future

No AP against future interests

"To A for life, then to B."

If AP arrives after the grant, then SOL doesn't run against B.

B gets new SOL after taking possession

If AP arrives before grant, then SOL runs against both.

Personal Property

Policy

Generally though theft is worse than trespass

Poor record keeping for personal property

Open & notorious difficult to identify

Rights violation simple to spot, property is gone!

O'Keeffe v. Snyder

Discovery Rule

Had reasonable steps been taken, when you would have known the identity of the possessor is when the SOL starts to run

Difficult to administer.  Counter factual

Open and Notorious and Reasonable Search the same thing.

NY Rule

Date of demand on possessor.

UCC 2-403

M entrusted with property of O can transfer good title to B.

Must be merchant of this type of chattel.

Not stolen goods, just entrusted goods.

Incentives to trust merchants.

Voidable Title

B buys from A with bad check (has VT)

B can transfer good title to C

Void Title

B steals from A 

B cannot transfer good title to C

Disabilities

Military, Insane, Prison, Minor

Most Jx's accomodate

SOL tolled until diability removed.

Only first disability counts.

Aquisition by Creation

Interference with Business

International News Service v. Associated Press

Reap what you sow.  Benefits of efforts

Create incentives for competition and cheaper prices

Monopoly = High R&D & High Prices

No Monopoly = Lower R&D lower prices.

Ownership of the news suppresses discussion

Court sees as interference with AP's business

First in Time

Cheney Bros. v. Doris Silk Corp.

Foil to INS about monopoly incentives.

No property held in silk designs

Snobbery

Time advantage in first producer

Distinguished INS v. AP to hold strictly to the news.

Unnecessary Statutes

Virtual Works v. Volkswagen of America

Like fox hunting?  Promotion of activity

Reap where you didn't sow

Not sure you need this statute, however poaching could be a problem

Types

Cybersquatters

Wait to sell

Parasites

AdultsRUs

Poachers

i.e. if Virtual Works sold cars

Nuisance

Traditional

Use one's property in such a way as not to injure the property of another.

Elements

Substantial

non-trivial

non-trespassory

Big particles.

Some Jx's have abolished this distinction

invasion of the

Actually comes onto property

Fountainbleu Hotel

Lack of light not an invasion.  Can't be nuisance.

use or enjoyment of the land.

Use...land – Not personal, but in use of property

Intentional – Most cases.

Liable when have knowledge

Reasonably Know

Substantially certain.

Unintentional

Liable when Negligent, Reckless, etc.

Balancing Test

Majority of Jx's do B<PL.

Comes from Restatement

Replaces previous, "threshold" test.

Policy for Balancing

Instrumental Reasons – Don't want to entirely discourage the annoyance

Unrepresented P's, harm in the future, difficult to monetize.

Boomer v. Atlantic Cement Co.

Permanent damages awarded

single recovery

damage past and future

policy

can remove incentives to clean u.

could easily be wrong.

usually d is given choice, p.d. or injunction

Spur

paid injunction

Property Rules, Liability Rules, and Inalienability

	
	Property
	Liability

	P
	Injunction
	Damages

	D
	No Remedy (Right to Pollute for D)
	Paid Injunction


	
	Case I
	Case II

	P
	1m
	10m

	D
	3m
	3m

	Dangerous Remedy
	Injunction To P (Property)
	No Remedy (Propert)

	Safe Remedy
	Damages
	Paid Injunction


Source

Property Rules, Liability Rules, and Inalienability: One View of the Cathedral

Guido Calabresi / A. Douglas Melamed

Property Rule

Must be negotiated for and bought, with consent

Use when equity and efficiency point the same way

Liability Rule

Rights to compensation

Informative to judge.

Can use to produce information from the D.

Inalienable

Cannot be taken away

Choosing

Consider transaction costs.

Risky course gives property right to party that doesn't deserve it and relies on post verdict bargaining.

When case is close, tough to choose, yet magnitude of mistake is small too.

Restatement View

Injunctions

unavailable if more good than harm

B<PL

Damages

Requires "serious harm"

Damages won't shut down activity from payment

The Right To Exclude

Balancing in Trespass

Why? - transaction costs are low, 2 party transaction

Done by Legislature

Transfers of wealth

Disneyland

Importance of goal

defeats the question, "why not just make protesters pay for access."

Negative Right

Right to be let alone

Not be censored

Positive Right

Right to capacity

air time

space in newspaper

Supreme Court Cases

No exclusion for entire town 

Marsh v. Alabama (1946)

Entire town owned by Gulf Oil Co.  Criminal trespass conviction on proselytizing woman reversed.

Extreme example.

Picket Reach Specific Persons

Logan Valley Plaza (1968)

Picketers want to form picket line in parking lot of store they were protesting, private property

Message needs to reach these specific customers

Reasonable purpose.

Difficult to convey in public place

P claims commercial impediment.

Is this analogous to Keeble?

Here there is a good reason to "fire the gun."

Decision for D, 1st A. grounds

Decline to Expand Logan

Lloyd Corp. v. Tanner (1972)

Leaflets protesting the Vietnam war in SC business.

Decline to expand Logan Valley

Holds no right to access private property for unrelated messages.

Overrules Logan Valley

Hudgens v. NLRB (1976)

Overrules Logan Valley

Only rights to speak are in Company Towns.

Pruneyard Shopping Center v. Robins (1980)

CA invests more in 1st A. then the Fed. government.

Fed Cx is *floor* of 1st A. rights

Abrogates right to exclude

D argues that CA Cx gives right which amounts to a taking

Holds that this is not a taking.

Arguments for P:

Public gathering in time of Framers, transformed and value destroyed, turned into shopping malls, so mall owners should bear the cost.

Access to audiences.  People are either at home, in  cars or in malls.

Class biased 1st A.  Cost $'s to speak otherwise

Protestors seek 2-way communication

State v. Shack (1971, NJ)

Doctor and lawyer seek migrants to inform on rights as part of Federal program

Creates right to trespass on private property

Right to associate not ceded when guest on real property

Farmer's bad motives

Informed v. uninformed relinquishment of rights.

Not Disneyland.  Modest costs to farm owner.

Bell v. Mayland (1964)

Reasons for Balancing

sees commerce as worse reason than hate

Shelly v. Kramer - racially restrictive covenants struck down.  K that travels with the land

Violative of 14th A., state action enforcing non equal protection of laws.

SC refuses to answer question of if Shelly v. Kramer can be applied to trespass law.

Civil Rights Act of 1964 protects rights through commerce clause.

Douglas, J.

sees commerce as scaleable

sees freedom to associate as absolute

would craft compromise

desegregate commerce

not private clubs

Possessory Interests In Land

	Present Interest
	Grantor's Retained Future Interest
	Grantee, Future Interest Transferee

	Fee Simple Absolute
	-
	-

	Fee Tail
	Reversion
	-

	Fee Simple Determinable
	Possibility of Reverter
	

	Fee Simple Subject to Condition Subsequent
	Right of Entry
	

	Life Estate
	Reversion
	Remainder

	Term of Years
	Reversion
	Remainder


Rights in Land

Sell

price controls

blood, organs, babies - give not sell

Destroy

paper money

haz. waste

Gift

can't in bankruptcy "fraudulent conveyence"

sell but can't give.

Possessory Estates

Granting Language

Words of Purchase - To Whom

Words of Limitations - What interest

Freehold v. Non Freehold Estates

Freeholds

livery of seisen 

feoffment

seised.

Non-freeholds

landlord tenent

not siesed of land

Types

Fee Simple Absolute

No restrictions.  Fee means land. Simple meaning of infinite duration. absolute, meaning no future interests

Magic Words

"To B and his heirs"

Life Estate

"To B for life."

Fee Tail

Only 2 states (IOWA, SC)

To B and the heirs of his body.

Inalienable

Hard to borrow against, or lease for long term

Leasehold Estates

Term of Years

Defeasible Estates

Generally

Use restrictions can also be struck down.

cow farm in Manhattan

Fee Simple Determinable

Interest Retained

Possibility of Reverter

Granted with temporal words

"until," "so long as," "while," "during,"

Explicit reference to reverter.

No FSD in CA, all are FSSCS.

Marionholtz

Forfeit of land can be against public policy

Fee Simple Subject to Condition Subsequent

Right of Entry

"on condition," "if," "but may not,"

explicit reference to right of entry

Public policy is Pro-Marriage

"unless she marries." not okay - against marriage

"until she marries"  okay - pro marriage

Adverse Possession in Defeasible Estates

SOL runs immediately on FSD

SOL runs on FSSCS only once entry is attempted

But See Laches.

Sale always okay when future interest is united to make FSA.

Alienability Differences

Mahrenholz v. County Board of School Trustees

In 1950's neither FSD or FSSCS were alienable, but were inheritable.

P's theory that FSD possibility of reverter became FSA in 1973 with last class

D's theory is that grant was FSSCS and Harry never made entry demand.

Future Interests

Remainders

Remainder Test

Future interest created in a transferee

Can become present immediately after prior interest

Does not divest a prior vested interest.

Not possession upon a defeasing event of a prior interest.

Divest

Natural End

LE, death

TOY, end of term

FSD FSSCS No Natural End

Unnatural End - Divest

Unnatural end, defeasing event in FSD. or FSSCS

Vested Interests

Vested E.g.'s

Present

Grantor

Vested Remainder

Not Vested

Contingent remainder

Executory interests

Vested or Contingent Test

Vested

Ascertainable person

No condition precedent other than termination of prior interest

Condition precedent

Syntactically before the grant or

In the same clause as the grant

not separated by a comma, period, or semi-colon.

Executory Interest Test

Future interest created in a transferee

Either of the following two:

Cannot become present immediately after prior interest

"mandatory gap"

Does divest a prior vested interest.

Examples

Scenerios

vested Defeasible, then executioty

contingent , then contingent

"To A for life, then if she lives to be 25, to B, otherwise to C."

A has life estate.

B has a remainder, passes all three tests

B's remainder is contingent, has condition precedent.

C has a remainder

C's remainder is contingent.

"To A for life then to B.  But if B dies before 25, then to C."

B has a remainder.

B's remainder is vested.  Condition not considered precedent.

C has an executory interest.  Would divest B's prior vested interest.

"To A for life, then to B if she lives to 25, otherwise to C."

B has a remainder

B's remainder is contingent.  Condition is within same clause, law puts it before the grant.

C has a remainder, no vested interest to divest.

C's remainder is contingent.

Special Rules For Future Interests

Acceleration in Possession

Owner of a vested remainder may take possession while awaiting resolution of conditions

e.g.

“To B for life, then to C.  But if C …”

not

“To B for life, then to B’s first married child”

B has no married children

Destructibility of Contingent Remainders, Doctrine of

If supporting (prior) interest comes to an end while a contingency is unresolved, the contingent remainder is destroyed and grant goes back to grantor

e.g.

“To A for life then to POTUS in 2025.”

A dies, remainder is destroyed if before 2025.

Mostly abolished.

CA

Property goes back to grantor until conditions satisfied, then attempt made to fulfill grantor’s goals.

Some states treat c.r. like v.r and accelerate into possession.

Reasons

No one to negotiate with in no i.d. grants

Uncertainty

Contra – can have same uncertainty in v.r. as c.r.

Only wording different.

Waste

A duty in present holders to future interests to assure property is transferred in a reasonable condition.

Balancing test

See Nuisance

Common Law

Strict duty to deliver in same condition.

Biased towards future.

Merger, Doctrine of

Combination of estates

“To B for life, then if she lives to be 21, to S.”

if B buys the possibility of reverter, L.E. ends, destructibility of c.r. invoked, destroys S’s c.r.

Rule in Shelly’s Case

Conditions

One instrument

Creates a LE and a remainder in the heirs of the LE holder.

E.g.

“To A for life, and then to A’s heirs.”

Rule

Give A a FSA.

Gives A the estate granted to A’s heirs.

Workaround

Use two instruments

Use “children” not heirs.

CA

Abolished

Worthier Title, Doctrine of

Conditions

One instrument

Gives remainder to the heirs of the grantor

E.g.

“From O, to A for life, remainder to O's heirs.”

Rule

A gets life estate

Heirs get nothing

O get reversion

Rule Against Perpetutities (RAP)

Rule

“To be valid, a contingent remainder or executory interest, must be certain to vest, if it ever will, within 21 years of some life in being at the time of the grant.”

Caveats

Gifts to groups

Groups must close for RAP purposes

Identification of one member not enough

Fertile Octogenerian #14

“To A for life, then to A’s children for life, then to A’s grandchildren in fee simple.  Assume A is 79, and A has 2 children, B age 55 and C age 54.  A has no grandchildren.

Unborn Widow #16

“To B for life, then to B’s widow for life, remainder to such of B’s children who survive both B and his widow. [B is 80 and married.]

Hints

If the vesting event is an event in the life of a living person, you can be sure the RAP is satisified

Events in the world usually invalid.

Identification by category as opposed to proper name usually means individual could be born after the grant.

Policy

Can sanction very much uncertainty

“To A for life, then to B if B lives to be 99.”

Difficult

Against wishes of grantor

Savings Clause

“Any interest will become invalid unless it occurs within 21 years of the death of [Some Name Person]

Charitible Exception

All potential interests must be charitable

Alternatives to RAP

Cy Pres

Rule

Court reforms instrument to comply with RAP.

Preserves wishes of testator

Wait and See

Rule

Test of fact within RAP period.

Policy

Upholds grantor’s intent in face of bizarre hypotheticals

Long periods of uncertainty.

Tantamount to repealing RAP

Long periods and expense of monitoring future events stops suits from being brought

USRAP

90 Year Wait and See

CA

New York

Limited reformation

Years lowered to 21

Women infertile after 55

Assume names into “wife” class.

RAP and Leases

The Symphony Space, Inc. v. Pergola Properties, Inc.

Rule

Options in NY governed by RAP.

No measuring life, 21 year period.

Policy

Odd, court did not use Cy Pres.

Use savings clause with named individual

Use 4 instruments, then only 1 invalid.

Easements

Generally

Right to enter other’s land.

Enforcement between contracting parties.  Like K

Remedies

s.p

damages

Transferability.

Enforceability by later owners

Liability of previous owners

Positive Easement

Right to enter other’s land

Negative Easements

Owner promises to refrain from certain action

Types

Will not block light or air.

CA – view

Lateral Support

Also common law negligence duty.

NE provides strict liability

Subadjacent Support

Removal of oil/water compromises support

Blocking Artificial Stream

Common law duty for natural stream

Generally

Statute of Frauds applies

Grantor has no control after grant.

Contra license

Irrevocable

Remedies

s.p.

damages

Transferrable

controlled in written instrument

If business related - xferable

If recreation - not xferable.

Can be defeasible.

Easement Creation

Grant

Reservation

At CL not for 3rd parties.

Willard v. First Church of Christ, Scientist

CA abrogates CL rule

Easy to avoid

A sells to B, B sells to C reserving easement

A grants easement to B, A sells to C reserving easement.

Exception

Subsequent sale, excluding previously granted easement

Prescription

SOL like right to an easement used.

Notice required to subsequent owners

Elements

Open & Notorious

Tresspass for SOL

Non-permissive

An open gate that could lock would present a presumption of permission

exclusive

Not changing, meandering

No expansion of use.  -Presault

Preseault v. United States

Rails to trails

Abandonment must be unequivolcal manifest intent to relinquish

No expansion of use.

Prescriptive Negative Easements

Doctrine of Ancient Lights (U.K.)

Otherwise unenforeable

Would limit uses.

Necessity

Courts assume landlocked buyer and seller must have intended an easement.

Elements

Owned originally by same person

Necessity, not mere inconvenience

Need arises at moment single person ceases to own both lots.

Othen v. Rosier

P goes after wrong D.

record was insufficient to show necessity

Private Eminent Domain

Some western states

allows private persons a liability right to an easement.

Easement Termination

Abandonment

Necessity

Prescription

SOL on enforcing right to use runs.

no matter how acquired

Sale

Merger

Defeasibility/TOY

Types

In Gross

Retained by beneficiary personally

“to go camping”

Appurtenant

Retained by landowner

“to get to the highway”

Caveats

Real Covenants

Definition

Promises attached to land that are not easements

Positive

promise to engage in action on own land.

Negative

promise not to engage in action on own land.

Remedy at Law

Caveats

Use contract law when between original promisor/promisee

Running With The Land

Generally

Only a person who is party to a contract can sue on it.

Burden

Intent

Expressed intent that later owners be subject to party's expressed condition.  In Language of instrument.

I promise on behalf of myself, heirs, successors and assigns.

Can be inferred

CA - not inferred must be explicit "burden/benefit to run with land"

Common scheme.

Horizontal Privity

Types

Mutual Privity

Promisor and Promisee have interest in the land

Co-owners (concurrent interest?)

Landlord/Tenant

Instantaneous Privity

Parties buying or selling land at that instant

Serves to give notice.

Encourages a transaction that will be recorded.

Can be created with straw transaction

Abolished in CA

Discourage running with land, because pain in the ass.

Vertical Privity

Notice

Actual or constructive

In CA recording is constructive notice.

Touch and Concern

Must effect either

quality

value - not really a factor, always affected

mode of enjoyment

use

always valid on burden side

To avoid idiosyncratic promises. 

Architect lives in LA, property in NY promises no 2nd story - invalid.

Homeowners dues - valid.

Promises to pay ACLU $100/year -invalid.

Benefit

Vertical Privity

Intent

Touch and Concern

Equitable Servitudes

Remedy

Remedy at Equity, Injunctions.

Elements to Run

Burden

Intent

Touch and Concern

Notice

Benefit

Intent

Touch and Concern

Tulk v. Moxhay

Establishes equitable servitudes in UK

England didn't recognize instantaneous privity.

on grounds of fairness

not fair that subsequent owners could sell for more than purchase price.

Benefits of Covenants

Reciprocal Promises

All parcels owned by promisor are burdened

All parcels owned by promisor are benefitted.

Non-reciprocal promises

Hypo

A promises Developer

B promises D

C promises D

B (and subsequent buyers) can sue A on A's promise to D.

Problem: A cannot sue B or subsequent, D made no promise.

Third Party Beneficiary Solution

CA - Named 3rd parties

In conveyance

"I promise to you and prior purchasors from you." - this would give A grounds to sue B.

Implied Negative Reciprocal Servitudes

Used where 3rd party beneficiary is not.

Limited to negative promises.

Consumer protection.

Requires common scheme

This is why "Phase I"

Condo Associations

Generally

generally governed by CL rules

Some statutory changes

Referred to as CCR's

Covenants, Conditions and Restrictions

Nahrstedt v. Lakeside Village Condominium Association, Inc.

When can covenants be against public policy

Possible Rules (descending strictness)

Business Decision Rule

Rational Basis

Strict Scrutiny

Pets

CA condos - owner can have one pet.

Kids

CA no limits on children except for retirement community

Test

Protects against poor choices.

Enter into no kid condo, accidental pregnancy

Married couple into no pets, widowed, want pet.

No guns, get mugged, want gun.

Size of Area Restricted

approaches entire town (Marsh v. Alabama)

Propagation of Rule

will everyone adopt it

Trusts

Reasons

Lack of flexibility in L.E.

Can’t transfer FSA

Difficult to find people to negotiate with and id them

Future needs difficult to anticipate

Creates trustee with power to sell and negotiate

Increased flexibility

Increased alienability

Co-Ownership

Tenancy in Common

Elements

Undivided interest

Alienable

Deviseable

Any mix of percentages

10/90, okay

Creation

"To B and C as tenants in common"

Default modern presumption in "To B and C" grants

Joint Tenancy

Right of survivorship

Common Law Presumption

Four Unities

Time

must be acquired or vest at the same time

Title

same instrument

Interest

equal undivided shares, identical interests of duration

Possession

Undivided, right to possess the whole.

Plus Intent

Destruction

Sale of share creates tenancy in common.

Can be destroyed by partition action.

Riddle v. Harmon

Previously, straw transaction required.

CA- Joint tenancy can be destroyed through no notice conveyance to self.

Should notice be required?

Fraud.

Create instrument, hide in drawer.  If other dies, rip it up.

Recording could eliminate some fraud.

Goal in Joint tenancy is to eliminate probate.

Tenancy By the Entirety

Elements

All of Joint Tenancy

+ Marriage

Destruction

Only by joint conveyance.

Marital Property

Common Law

41 states

Coveture

Situation where women cannot own property

cannot sue

cannot contract

Married Women's Property Acts (1840-1900)

end coveture

After death or divorce, woman entitled to property titled in her name and some support.

Equitable Division

1970s.

Discretion to courts

Need + Contribution

Some courts divide all property

Some property acquired during marriage

Some, after marriage but not gifts or inheritance

Community Property

9 states

Divides Property into Categories

Husband's

Wife's

Community

Community Property

presumption - burden on party

After date of marriage

Earned - not gifts or inheritance

Property retains its character when exchanged

CA - interest and appreciation remain separate.

CA -Upon death/divorce (end of the community), 50/50 split

Commingling

Mixing of assets can convert them to community property

Assets presumed to be community property

presumption can be rebutted, evidence needed.

Fiduciary Duty

Must act in good faith

good judgement not necessary

No illegal activity or gifts without consent

Division of Assets

Injury Awards

most community prop states look to purpose.

pain & suffering - personal

lost wages - community

Bank Accounts

Joint or individual accounts turn into community property

Pension

Pro-Rata

Measure amount of contribution from community

Problems

Hard to value

Vesting problems

Business

Wages - community

When underpaid, income is part of business

pro-rata

Houses

Hypo

House acquired after marriage

Down payment (20k) is husband's inheritance

80k Payments from salary

House worth 200k

Three Ways

20k is investment.

20% of value plus 50% of remainder

20k as loan

Price - 20k, 50/50 on rest

20k is gift

split 50/50

CA

Marriage of Lucas

Default rule is gift

2 Statutes overrule

'84 & '88

presumption is loan

Look to year of house purchase

Court

Gift or loan, depends on year house bought.

Bought Before Marriage

House is separate property

Community's interest is debt reduction

Interest doesn't count

Debt Reduction / Purchase Price=% owned by community

Advanced Degrees

Marriage of Graham

Holds not "property" and not divisible.

Definition of property to determine legislative intent

Valuation

Purchase price

Difference in pre/post earnings

Wait and See

Equitable division

simple 50/50

investigate circumstances

Policy

Does this encourage supporting wives to get dead end jobs

paranoid wives get real jobs

Professional Goodwill

Elkus v. Elkus

Divisible marital asset in most jx's.

Landlord Tenant Law

Generally

Covenants

Mixture of

Property

Contract

Regulation

Symmetrical

All CL tenancies both L and T have ability to terminate

Garner v. Gerrish

Creates new, asymmetrical tenancy.  Tenancy for life determinable by T.

Not cancelable by L

Tension between CL Tenancy and Contract

Tenancy at Will v. L.E. determinable

no L/T duties

Types

Term of Years

Elements

Beginning

dates/events/measure of period

End

same

Automatic Termination

Terminable with joint consent

Death of (FSA) Landlord no effect

Periodic Tenancy

Automatic renewal

Statutory 30 day notice period- many jx's

"to A from month to month"

CL - 6months reqs to end year to year

Death of L (FSA) no effect

Tenancy at Will

no notice for termination

no assignment - personal

death terminates

CA - 30 day notice required.

Tenancy at Sufferance

Holdover tenants

Options

Eviction

Renewal of Lease

Options

1 Year

Month to month

double rent

Crechale & Polles, Inc. v. Smith

L makes election of eviction or renewal

cannot change mind or have cake & eat too

Tenants Remedies

At CL

promises independent

premises poor – must still pay rent

only quiet enjoyment mutual

Constructive Eviction

uninhabitable

as if eviction has occurred

only prospective

past rents lost

some jx’s required actual abandonment

Illegal Leases

Need Housing Code

Assumed K for illegal goods

Gives L reasonable opportunity to cure

Asks for “fair market value” rent

often could be 0

Better than Con. Eviction, need not move out

Implied Warranty of Habitability

Established in Javins v. First National Realty Corp.

Like UCC Implied Warranty of Merchantability

Non-waiveable

Abandonment not necessary

Hilder v. St. Peter

Damages

difference in warrantied & actual condition

Reimburse for Repairs

Discomfort & annoyance (punitive)

+ Punitive if willful and wanton or fraudulent

Altman sees double counting

Few suits brought

Can raise everyone’s rent

Can lead to increased prices

more homelessness

abandoned buildings

Delivery of Possession

Covenant of Possession

Can be explicit

English Rules

L must sue T1

L knows T1

L has sooner cause of action

L might be better litigant as professional Landlord

American Rule

Landlord not required to deliver actual possession, only legal

T2 must sue T1

Landlord should not be resposible for actions of T1

Hannan v Dusch

Subleases and Assignments

Sublease

Xfer of < all land; < all time

Reversion in T1

T1 maintains privity of estate

burden (rent) does not run

Assignment

Xfer of all interest

No reversion in T1

privity of estate in T2

burden runs

T1 has no privity of estate

T1 might still have privity of contract

Determination

Intent of Parties

Ernst v. Conditt

Express language

magic words “sublease” “assign”

Commercial - Right to Sublease/Assignment

Default rule allows

May contract around

When permission required

Kendall v. Ernest Pestana, Inc.

CA – commercially reasonable

L cannot get more $ than she bargained for

factors

credit

type of biz

Like DGFFD

Residential Right to Sublease/Assignment

No reasonable assignment rule

personal choices.

Residential Duty to Mitigate

Options

Vacant - Unfair to T1

Consent to Sublease/Assignment

Mitigate – L gets to make T2 choice.

Reasons For

less waste in vacancies

L has skill to rent

Accept assignee

Posner

thinks rule should be K’able around

would be method to find serious renters.

Sommer v. Kridel

Established duty to mitigate in NJ

Lost Volume Seller

Assumption that even apts are unique

Must treat T1’s vacant apt like rest of stock

If T2 chooses T1’s apt, then mitigates

Hard to administer

Easy for L to subvert

T1 must prove L steered T2 to other apt.

Recording System

Title Search Process

Grantee Index

Grantor Index

Grantee starts at current date, searching backwards in time for his grantor in the grantee index.  Once found, the name of the grantor in that transaction is searched for in the grantee index, searching backwards in time.  Go until soverrign.  Now search foraward in grantor index for first grantee until time of grant, then switching to next grantee, looking for double grants.

Common Law Rule

First in Time

Hypo

O to A

O to B

A wins, O had nothing to convey to B.

Exceptions to First in Time

Recording Acts

Generally

Statutes work to reverse the common law presumption when apply

Rebut the CL presumption

Only apply to Good Faith Purchasers

Not Gifts

Not Bad Faith Purchasers

Race

Rule

He who records first

easy to administer

incentive to record

subject to fraud

Only one jx

hypo

O to A

O to B

A records

Notice

½ Jx’s

Subsequent GFP purchaser with no actual or constructive knowledge. 

Results known at time of purchase

Subject to shelter rule

Shelter Rule

For the notice statute to have full effect

protection by statute must convey full right to convey

Race Notice

CA

Subsequent GFP with no actual or constructive knowledge

Who records first.

Faulty Recording

Messersmith v. Smith

Race notice

Faulty notary in recording voids notice.

Typo.

Wild Deeds

Deed recorded but undiscoverable

Draw here

Chain of Title Problems

Covenants & Easements

Guillette v. Daly Dry Wall, Inc.

Two solutions

Reconvey

cause developer to re-record all property with new encumberance

Extended Search

require buyer to check all previous conveyances by seller.

Court rules for extended search

promise was discoverable.

Records Too Soon

Draw Here

Some Jx’s require extended search.

Records Too Late

Draw Here

Land Sales Contracts

Purpose

Protect purchaser until merger into deed

Transaction Costs

Title Search

Mortgage approval costs

Satisfies statute of Frauds

Warranties of Grantor

Has ownership

Marketable Title

Title 

not subject to such reasonable doubt as 

would create a just apprehension of its valididtu in the mind of  a reasonable, prudent and intelligent person, 

one which such persons, guided by competent legal advice, would be willing to take and for which they would be willing to pay fair value.

Violation of Marketable Title

Present Violations of Ordinanace & Covenants

Lohmeyer v. Bower

Not the existence of covenant or ordinance

Existence of Present Viloation

Easily Corrected

buy strip of land

purchase covenant release

Adverse Possession

Conklin v. Davi

Title resting in AP, if clearly established, will be held marketable title.

Policy Options

quiet title first or

litigate after sale

Deeds

Purpose

Effectuates Land Sales

In Writing

Grantor, grantee

description of land

Signed

Usually notarized and recorded

Types

Quitclaim Deed

Transfers entire interest

No warranty

Special Warranty Deed

Warranty in present owner

Owner did not encumber

mortgages, etc.

No warranties on part of predecessors

General Warranty Deed

All defects in title

arrising before or after grantor took title

Present Deed Covenants

Generally

Broken on signing if at all

the SOL can run

Assignment

Majority

Only future cov. run with land

Minority

Rockafellor v. Gray

Broken present cov. assigned as a cause of action with SOL running.

Seisin

O owns
Right to Convey

trustee may have title but not right to sell

Against Encumbrances

mortgages, liens, easements, covenants

Frimberger v. Anzellotti

c.a.e. does not protect grantee from latent violations of statute or regulation

buyer is fucked

would be inefficient for Buyer to supervise repairs paid for by Seller.

Future Covenants

Quiet Enjoyment

Buyer will not be evicted

Buyer must have been in possession at some point before eviction.

Brown v. Lober

failure to convey mineral rights was not constructive eviction for purposes of violation of quiet enjoyment

Should have sued upon seisen.  However 10 year SOL has run.

of General Warranty

O will pay for successful lawsuits against B based on adverse title.

of Further Assurances

O will cooperate to make documents needed to perfect title.

Zoning

Reasons For

Prospective nuissance prevention

separation of uses

Public/Private Land Use Controls

Nuisance

Zoning

Covenants

Sources

Police power of state

Traditional gov’t health and saftey functions

Standard State Zoning Enabling Act

localities enact zoning

requires a “Comprehensive Plan”

Village of Euclid v. Ambler Realty Co. (1926)

Ambler zoned out of commercial uses

500k loss

Decided under due process grounds/not takings

goals of zoning rationally related to legitimate gov’t function

Aesthetic Zoning

Generally

Accepted by majority of jx’s

legitimate goal of police power

Issues

Expression

Discrimination

ethnic aesthetics

pretext

Art

Markets

ugly tax

Serves General Welfare

Stoyanoff v. Berkely (city of Ladue)(1970)

Held that architectual board and denial of permit were legitimate .

protection of property values advance general welfare.

Choose

Control own house

Control neighbor’s house

Standards

Anderson v. City of Issaquah

Must be written in code in understandable terms

illustrations or schematics good

Not so vague that resonable people cannot determine their meaning.

Zoning Against Speech

Adequate Substitution Required

Ladue v. Gilleo (512 US 43)

Ordinance un-Cx.

No adequate substitute or alternatives

Sup. Ct. Reasons

Tradition

Low Cost

Personal

Paid

Distinguish Shopping center cases

paid/unpaid.

exercising a property right v.

no property right in other’s land

Exclusionary Zoning

Mt. Laurel I

Southern Burlington NAACP v.  Mt. Laurel (Mt. Laurel I)

Tactics

Large Lots

Large houses

Limit bedrooms in apts.

Large industrial zoned areas

no children

land held in reserve

Single family homes

Keeps tax rates low

low consumers of services

low % of expensive homes needed

About Black v. White

Excludes persons of limited means

Holding

Zoning=Police power=for general welfare

Municipalites must provide a realistic opportunity for a variety of housing.

Must bear “fair share” of *regional* burden

broad view of general welfare

Restricted to “developing” municipalities

Effects

Holding tries to internalize externalities

Erosion of inner city tax base

Concentration of poor + consumers of services in Camden.

Criticism

Adds to flight.

Construction of “low income” housing helps “richest poor” to leave cities.

Actually increases urban blight.

Mt. Laurel II

Expands holding to all communites

creates “builders remedy”

grants permits

avoids retalitory rezoning when builders win suits

community would rezone any land but the builder’s

Mt. Laurel III

end builder’s remedy

Altman's Thoughts

Basically was ineffective

worked around

fierce and effective resistance

San Antonio Independent School District v. Rodriguez

S.C. says divergent spending is not unCx

only total deprivation of fundamental right would be

Texas and CA S.C. decisions

mandate equal spending on public schools

workarounds

private schools

public school foundations/private donations to public schools.

Other Solutions

State Wide Zoning

inefficient

Privitization

no public schools

vouchers

but some schools too expensive for vouchers to cover

Limits on Ownership

Exclusion

Use

Destruction

Alienability (Sale)

Eminent Domain

Takings

Constitutional Source

Negatively in 5th A.

Right to seize

Delegated from States & Feds

Limits

Public Use

Just Compensation

Reasons for Compensation

Holdouts

Assembly of Large Parcels

Bargaining power

Keeps government honest

Fiscal

Anti-corruption

Fairness

Reliance in real-estate

Regulatory Takings

Goes Too Far

Government action is a taking when it goes to far

Diminution in value

Pennsylvania Coal v. Mahon (1922)

Costs of computing compensation

Can't compensate all takings

"Government hardly could go on"

3 estates, surface, mineral, support

Kohler Act eliminates the support estate

Coal made valueless

Holmes - not health & safety

* Makes all coal valueless

Makes pillars of coal valueless

Make support estate valueless

Conceptual Severance/Denominator Problem

Split the whole and eliminate value of one part

Value at set number of $'s

% of holding, % of net worth, % of personal wealth

What is a parcel

Penn Coal II

Keystone Coal v. DeBenedictis (1987)

Same type of statute

Court ruled small % of total coal ownership

Conceptual severance again

Goes Too Far II

Means/Ends testing

Policy must be expected to produce widespread public benefit and be reasonably related to the promotion of the general welfare

Substantially advancing a legitimate or important public benefit

Sliding scale.  Importance of ends, size of taking.

DIBE

Distinct Investment Backed Expectations

Reliance on investment

Plans, Current and Future uses.

Past profits

Explanation of Hadacheck

RRI

Reasonable Return of Investment

Parcel as a Whole

Rejection of conceptual severance

(what is a parcel?)

Penn Central v. City of NY (1978)

Want to build tower on Grand Central

Landmarks commission refuses

Ad hoc factual inquiry

TDR's

Transferable development rights

Can TDR's lower cost of taking enough to avoid taking

Takings considered binary.  Lowers below threshold.

Fear of gov't minting TDR's.

Permanent Physical Occupation

Permanent physical occupations are takings per se.

Benefits

Simple to administer

Filter out lots of cases

Loretto v. Teleprompter CATV

Small

Non-physical can be much more intrusive

Exception for Invited Occupations

Yee v. City of Escondito

Trailer park rent control

Tenants on trailer

L owns pad - claims p.p.o

Holding: L invited trailer, can't complain

Forced Regulatory Purchases

Fire alarms/smoke detectors

Not takings

No 3rd party involved

Non-Permanent Cases

Pruneyard

Pumpelly v. Green Bay

Flooding from dam building

Northern Trans. v. Chicago

Temp flooding

US v. Causby

Military overflights

So often, unliveable

Nuisance Control

Rule

Nuisance control regulations are never takings.

When the government acts to control nuisances, there is no taking,  no matter how large the loss

Haddacheck v. Sebastian

Brickyard, zoning ordinance forbids.

First in time

Land worth 0, hole to fill

Biz worth 0.

Miller v. Schoene

Apple and cedar trees.  Apples damaged by cedar, all cedar chopped down, no taking.

Muggler v. Camdus

Prohibition kills brewery

Health & Safety, no taking

Harm or Benefit

Governmental goal in taking

Wetland Preservation

Benefit of open space

Harm of species loss

Why not pay?

Is wrong

Is illegal

Why not like Spur and paid injunction.

Diminution to Zero

All Economicly Viable Uses

Denial of all economically viable uses not supported by CL and background nuisance & property law is a per se taking (Would have lost a nuisance suit)

Might be far worse than nuisance since no post-litigation bargain.

Statutes don't become background law with passing of time or title.

Seems to rein in Hadacheck

Traditional CL Nuissance & Property Laws

Lucas v. South Carolina Coastal Council (1992)

Bans building on beachfront lots.

Acquired lots before law.

Holds no background law that would have prevented all building.

Makes "takings is about new law" theory possible until Palazzolo.

Shifts authority from legislature to courts

No SOL on Takings

Palazzolo v. Rhode Island (2001)

Law in place before building

Sale of cause of action to someone who can pursue it

Macro efficiency, land use

No Statute of Limitations on Takings

Temporary Takings

Suits for Takings Damages

State's Choice

Withdraw statute

Pay for taking

Compensation Due When Statute Withdrawn

First English v. County of LA (1987)

Holds that compensation due when statutes withdrawn

Reasons

Hold gov't to hight standard

No experimentation with takings

Not everyone can litigate

Bad

Stifles experimentation in small towns

Good faith

Hard to predict what will be struck down

Moratoriums

Hinges on gov't intent

Lake Tahoe Case

Building permit - no compensation

Moratorium - no compensation

Statute withdrawn - compensation - is taking

Exactions

Same Purpose Test

Nexus between the condition exacted and original purpose of the building restriction.

Concession adavances same goal as denial

Nollan v. CA Coastal Commission

Confiscation of easement would have been taking

Visual access to beach not advanced by easement

Unconstitutional Conditions Doctrine

Right that is non-violatable

Benefit government not obligated to give

Concerns

Gov't coercive bargaining position

Same purpose test looses all power at certain level of generality

Minting Exceptions

Stupid Laws

Why not have P show the law seeking exemption from was passed for bad purpose?

Same purpose test doesn't attack

Pretext

Efficiency

Why not let bargains be struck?

Litigations rare, only in cases of gov't overreaching

Analogy

Neighbor wants second story

Need signature

Neighbor exacts $5k.

Wants money

Wants to protect privacy

Bilateral monopoly

Rough Proportionality

Rough proportionality between degree of exactment and regulation excepted

Used with Same Purpose Test - Both

Dolan v. City of Tigard (1994)

Increased parking / increased traffic

Found nexus between flood control and building of larger parking lot.

City's exactions overreach - greenway need not be public for flood control, bikeway wont offset enough traffic.

Takings Decision Tree

Confiscates - Y

PPO - Y

Physical intrusion - Probably

Diminution to zero

Not supported by CL

Denominator problem

Penn Central - Penn Coal

Goes too far

Means/ends

DIBE-RRI

Current use permitted -N

Profit -N

No implied covenents
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