41) Which Law Applies

a) UCC v Restatement
4
i) Majority of transaction
4
ii) Source of Dispute (Slight Majority)
4
iii) UCC is Suppliment to common law (1-103)
4
iv) UCC Goods Defined (2-105)
4
v) Remedies to be Liberally Administered (1-106)
4
2) Preliminary Negotiation
4
i) Whom an offer is Addressed (R29)
4
ii) Offeree Knows This is a Preliminary Negotiations (R26)
5
iii) Certainty of Terms of Offer - "Kill the Patient" (R33)
5
iv) Certainty of Terms of Offer- UCC  (2-204)
5
v) UCC Default Terms
5
3) Offer and Acceptance
5
i) Formation - Offer & Acceptance (R17) (R22)
5
ii) Offer (R24)
5
iii) Acceptance (R35)
6
iv) Option Contract (R25)
6
v) Firm Offer by Merchant (2-205)
6
vi) Lapsing of Offers (R36)
6
4) Acceptance, Special Rules
6
i) Mailbox Rule (R63)
6
ii) When Acceptance Takes Place (R63 et seq)
6
iii) Mirror Image rule
7
iv) Start of Performance Creates Option Contact (R45)
7
v) Offers Creates Option Contract, P.E. (R87)
7
5) Non- Verbal Modes of Acceptance
7
i) Acceptance by silence (R69)
7
ii) Conduct as Manifistation of Assent (R19)
7
iii) Option on Unliateral Contract (R45)
7
iv) Performance; Necessity Of Notification To Offeror (R54)
7
v) Offeror Requires Certain Kind of Acceptance (R30)
8
vi) When in Doubt Oferree Can Choose Promise or Performance (R32)
8
vii) Effect Of Performance By Offeree Where Offer Invites Either Performance Or Promise (R62)
8
6) Consideration
8
a) Benefit Detriment Test
8
i) Ontological (R71)
8
ii) Teleological
8
iii) Hamer v. Sidway
8
b) Adequecy, Gifts, and Past Acts
9
i) Adequecy of consideration – Is This Duress? (R79)
9
ii) Past Acts (R86)
9
iii) Conditioned Gifts Not Consideration
9
iv) Shams
9
v) Worthless Duty
9
vi) Promissory Estoppel as Consideration
9
7) Promissory Estoppel
9
i) Promissory Estoppel (R90)
9
ii) Offers Creates Option Contract (in acceptance)
9
iii) Substitute for Consideration
9
iv) Separate Cause of Action as a Remedy
10
8) Which Words Apply
10
a) Battle of the Forms, Non-Conforming Writings
10
i) Mirror Image Rule
10
ii) Last Shot Rule
10
iii) Additional Term in Acceptance/Confirmation (2-207)
10
9) Contract Modification
11
i) Modification Requires Consideration - Common Law
11
ii) Modification under UCC no Consideration (2-209)
11
iii) Modification of Executory Contract (R89)
11
iv) Ways Around Preexisting Duty
11
10) Written Memorial Contemplated
11
i) Existence Of Contract Where Written Memorial Is Contemplated (R27)
11
11) Statute of Frauds
12
i) UCC drafted by Karl Llewellyn
12
ii) Goods K over $500 (2-201)
12
iii) British Act of 1677
12
12) Formation Defects – Affirmative Defenses
12
a) Incapacity
12
b) Duress – Improper Threats
12
i) Duress Elements (R175)
12
ii) Successful Duress Defense
12
iii) Is This Preexisting Duty or No Consideration?
13
c) Misrepresentation & Nondisclosure - Assertions not in accord with the facts
13
i) Misrepresentation Elements (R159-167)
13
ii) Successful Defense
13
iii) Honest Opinion or Speculation
13
iv) Justified Reliance (R169)
13
d) Unconscionability
13
i) Unconscionability Elements (R208)
13
ii) Unconscionable (2-302)
14
iii) Sua sponte
14
iv) Unsophisticated parties
14
v) Successfull Defense (R208)
14
vi) Standardized Agreements (R211)
14
13) Excuses
14
a) Mistake at time of contract - Preexisting Conditions
14
i) Mistake - Belief not in accord with the facts(R151)
14
ii) Mutual Mistake Elements (R152)
14
iii) Successfull Mistake Defense
15
iv) Unilateral Mistake (R153)
15
b) Changed Circumstances (d)
15
i) Impossibility / Impracticability Elements (R261 & 2-615)
15
ii) Frustration of Purpose Elements (R265)
15
iii) Successfull Defense
15
14) Interpreting Terms
16
i) Modes of Interpretation
16
ii) Don't Interpret Uncertain Terms (R33)
16
iii) Allow Formation Uncertainty
16
iv) Interpretation of Terms (R202)
16
v) Whose Meaning Prevails (R201)
16
vi) UCC, Consider Course of Performance, etc. (2-208)
16
vii) Maxims of Interpretaion
17
15) Performance Duties
17
i) Outputs and Requirements (2-306)
17
ii) Best Efforts in Exclusive Dealing Arrangements
17
iii) GFFD In all K After Formation and During Breach (R205)(1-203)
17
iv) Can apply during advanced negotiations. Texaco v. Pennzoil
18
v) Applies in Commercial Leases
18
16) Breach
18
a) Material Breach
18
i) Determination
18
ii) Factors (R241)
18
iii) Adequate Assurances (R251)
18
iv) Options On Breach
19
b) UCC Perfect Tender Rule
19
i) Generally
19
ii) Perfect Tender Rule
19
c) Substantial Performance (R348)
19
i) Generally as Regards Peevyhouse
19
ii) Options on Breach
20
iii) Jacob & Youngs v. Kent
20
d) Anticipatory Repudiation
20
i) Generally
20
ii) UCC §§ 2-,609, 2-610, 2-611,
20
17) Parole Evidence Rule
20
i) Generally
20
ii) Parole Evidence Rule (R213)
20
iii) Integrated Agreements (R209)
20
iv) Completely And Partially Integrated Agreements (R210)
20
v) Final Written Expression Parole Evidence (2-202)
20
vi) Modes of Interpretation
21
vii) Exceptions to Parol Evidence
21
viii) Rule of PG&E v. Thomas Drayage
21
18) Remedies
21
i) Why start with remedies?
21
ii) Efficient Breach - When renegotiation won't help
21
19) Expectation Interest (R347) (1-106)
22
i) Expectation Damages
22
ii) Buyer's Damages - NonDelivery/Repudiation (2-713)
23
iii) Value Rule (R348)
23
iv) Buyer's remedies (2-711)
23
v) Buyer Covers (2-712)
23
vi) Buyer's incidental &consequential (2-715)
23
vii) Buyer deduct damages from K (2-717)
24
viii) Lost Volume Sellers
24
20) Expectation Limitations
24
i) Unforeseeability (351)
24
ii) Certainty (R352)
24
iii) Avoidability / Mitigation (R350)
24
21) Reliance Damages
25
i) Reliance in alternative of expectation (R349)
25
ii) Precontractual Reliance Damages
25
iii) Availability of Nominal Damages (R346)
25
22) Other Theories of Recovery
25
a) Inadequacy of Legal (Money) Remedy
25
i) Specific Performance
25
ii) Negative Covenants in Personal Services
25
iii) Restitution - Quantum Meruit - Unjust Enrichment (R371)
26
iv) Punitive Damages / Tortious Interference
26
23) Liquidated Damages
27
i) Liquidated Damages (R356)
27
ii) Use in formation when Certainty might be a problem
27
iii) Sell stock
27
24) Normative Underpinnings
27
i) Problems with rules
27
ii) Why People Trade
27
iii) Assumptions for Law
28
25) Option Creation Possibilities
29
26) UCC/Restatement Divergences
29
27) Definitions
29
1) 
Which Law Applies

a) UCC v Restatement

i) Majority of transaction

ii) Source of Dispute (Slight Majority)

iii) UCC is Suppliment to common law (1-103)

(a) UCC supplements common law

iv) UCC Goods Defined (2-105)

(a) Moveable objects.

(b) Animals

v) Remedies to be Liberally Administered (1-106)

(a) UCC default damages are expectation

2) Preliminary Negotiation

i) Whom an offer is Addressed (R29)

(a) Offeror determines who can accept, can be an individual or a class.

ii) Offeree Knows This is a Preliminary Negotiations (R26) 

(a) A manifestation of willingness to enter into a bargain is not an offer if the person to whom it is addressed knows that the person making it does not intend to conclude a bargain until he has made a further manifestation of assent.

iii) Certainty of Terms of Offer - "Kill the Patient" (R33)

(a) Reasonably certain terms with

(b) Basis for breach and

(c) Basis for remedy

(d) Missing terms are evidence of not being offer or acceptance

(e) Nebraska Seed v. Harsh (millet seed)

(i) Offer was too general as to recipient and price 

iv) Certainty of Terms of Offer- UCC  (2-204)

(a) Formation in General

(b) if basis for remedy then

(c) manifested even though terms left out if parties intended to make K

v) UCC Default Terms

(a) Price, market price (2-305)

(b) Quantity = 0

(c) Quality = Merchantability

(d) Delivery place, sellers place of biz (2-308)

(e) Expiry in reasonable time (2-309)

(f) Open Time for Payment or Running of Credit; Authority to Ship Under Reservation (2-310)

3) Offer and Acceptance

i) Formation - Offer & Acceptance (R17) (R22)

(a) requires manifestation of offer and acceptance

(b) between capable parties with

(c) Consideration for the bargain by both sides.

(d) Reasonable Interpretation.

ii) Offer (R24)

(a) Full objective test - with small subj. component

(i) Reasonable person test in the position of the other party, with that persons knowledge

(b) communication that reaches the offeree

(c) sufficiently complete

(d) manifests an intent to be bound.

(e) Things to look for

(i) (+) Magic words, offer, quote

(ii) (-) Loose constraint price, quantity

(iii) (-) Multiple recipients

(iv) Offeror master of the offer

(v) (+) Evidence of past deals

(f) Lucy v. Zehmer (farm on guest check)

(i) Looks like a sale, P gets SP

(g) Embry v. Hargadine, McKittrick Dry Goods

(i) Death of meeting of the minds, full Objective test

(ii) "you're okay, get your men out there"

iii) Acceptance (R35)

(a) Manifestation of an intent to be bound to an offer that

(b) a reasonable person would think so and

(c) and a reasonable person in the other party's place would think so..

(d) Manifest before expiration

(e) Mirror Image Rule

(f) United States v. Braunstein (raisins)

(i) Offer and acceptance never said the same thing.  Too many mistakes.

iv) Option Contract (R25)

(a) K that meets formation req's

(b) Limits promisor’s ability to revoke

v) Firm Offer by Merchant (2-205)

(a) Signed not revocable writing needs no consideration

(b) Reasonable time or 3 months

vi) Lapsing of Offers (R36)

(a) Rejection, counter offer, mirror image rule

(b) Lapse of time

(c) Revocation by manifestation (R42)

(d) Revocation by Contrary Actions (R43)

(i) reliable information of such

(ii) anonymouse 

(e) Dickenson v. Dodds (despair at train station)

(i) Land sale revoked by contrary action.  P did have option contract, that lacked consideration

(ii) Meeting of the minds still important

(f) Death

4) Acceptance, Special Rules

i) Mailbox Rule (R63)

(a) Offer on reciept

ii) When Acceptance Takes Place (R63 et seq)

(a) Acceptance on proper dispatch

(b) addressed correctly

(c) Revocation on receipt

(d) Option K on receipt

(e) Morrison v. Thoelke

(i) Dispatch of acceptance valid, subsequent telephone rejection not.

iii) Mirror Image rule

(a) say, “yes”

(b) If changes made, look to "Last Shot."

iv) Start of Performance Creates Option Contact (R45)

(a) Start of work or start of tender creates an option K, payment when complete.

(b) Oferee Need not complete

(c) "Last Act" doctrine

(d) Peterson v. RayHoff

v) Offers Creates Option Contract, P.E. (R87)

(a) reasonably expect reliance

(b) does induce

(c) avoid injustice, when necessary

5) Non- Verbal Modes of Acceptance

i) Acceptance by silence (R69)

(a) Where benefit taken with reasonable opportunity to reject

(b) or offeror has made this a condition

(c) Previous dealings

(d) Hobbs v. Massasoit Whip (eelskins)

(i) Course of dealing

(ii) Could be a quantum meruit

ii) Conduct as Manifistation of Assent (R19)

(a) Intent

(b) words or acts or failure to act.

iii) Option on Unliateral Contract (R45)

(a) Start of work or start of tender creates an option K, payment when complete.

(b) Oferee Need not complete

(c) Traditional rule is different “Brooklyn Bridge Hypo”

(d) "Last Act"

(e) Peterson v. RayHoff

iv) Performance; Necessity Of Notification To Offeror (R54)

(a) Where invited

(b)  no notification is necessary to make such an acceptance effective

(c)  unless requested.

(d) offeree has reason to know that the offeror has no adequate means of learning of the performance with reasonable promptness and certainty

(e) the offeree reasonable diligence to notify or

(f) the offeror learns of the performance within a reasonable time

(g) Carlill v. Carbolic Smoke Ball Co.

v) Offeror Requires Certain Kind of Acceptance (R30)

(a) An offer may require acceptance by 

(i) answer in words

(ii) or by performing or not performing

(iii) or may empower the offeree to make a selection of terms in his acceptance

(b) Unless otherwise indicated by the language or the circumstances, an offer invites acceptance in any manner and by any medium reasonable in the circumstances.

vi) When in Doubt Oferree Can Choose Promise or Performance (R32)

(a) White v. Corlies & Tifft (office renovation)

(i) Offer specified acceptance by manifestation not performance.

(ii) D was no on notice of performance.

(b) Petterson v. Pattenberg (tender mortgage)

(i) Offer revocable at any time.

(c) Peterson v. Ray-Hof Agencies (Florida comp)

(i) Last Act necessary to formation in FL

vii) Effect Of Performance By Offeree Where Offer Invites Either Performance Or Promise (R62)

(a) Offerors invitation to choose acceptance by promise/ performance, tender or beginning is an acceptance by performance

(b) Operates as a promise to render complete performance

6) Consideration

a) Benefit Detriment Test

i) Ontological (R71)

(a) objective benefit/detriment, refrain from a legal right or take on a duty.

(b) Exchange of benefits/detriments

(c) Philosophy of Being

ii) Teleological

(a) promise must induce the detriment

(b) Subjective bargain

(c) Act, promise, forebarence, legal benefit/detriment

(d) Good or purpose, goal or end based.

iii) Hamer v. Sidway

(a) give up legal right

(i) ontological rights v. $5000

(ii) teleological behavior v. money

b) Adequecy, Gifts, and Past Acts

i) Adequecy of consideration – Is This Duress? (R79)

(a) If the requirement of consideration is met, there is no additional requirement of

(b) gain, advantage, or benefit to the promisor or a loss, disadvantage, or detriment to the promisee; or

(c) equivalence in the values exchanged

(d) However, $1 can be dangerous

ii) Past Acts (R86)

(a) Promise For Benefit Received

(i) Past acts okay if confered on promisor

(b) flunks teleological, couldn't have been the inducement

(c) Mills v. Wyman (sick son)

(i) not bargained for

(d) Webb v. McGowin (saves boss)

(i) conferred benefit on promisor

(ii) no bargain before hand

(iii) alternate:reliance on payments?

iii) Conditioned Gifts Not Consideration

(1) $1,000 so long as you go buy a stereo.

iv) Shams

(a) Newman & Snell's State Bank v. Hunter (widow IOU)

(i) risky or valueless consideration

v) Worthless Duty

(a) Dyer v. Nat'l By-Products (comp for tort)

(i) forebarance from legal claim must be in good faith

(ii) substance of claim must be doubtful

(iii) look out for indentured servitude

vi) Promissory Estoppel as Consideration

7) Promissory Estoppel

i) Promissory Estoppel (R90)

(a) Promise exists, both O&A

(b) promisor forsees act to induce and

(c) does causes reliance

(d) by a substantial act

(e) Charitable subsciptions are binding

ii) Offers Creates Option Contract (in acceptance)

iii) Substitute for Consideration

(a) contract damages, preferable

(b) Ricketts v. Scothorn ($2000 6%)

(i) no benefit confered or detriment taken

(ii) Scothorn relies on promise.

Allegheny College v. National Chautauqua (charitable)

(iii) Cardozo finds consideration in creation of fund in Δ's name.

(iv) Charitable subscriptions are binding.

(c) Baird v. Gimbel (linoleum) 1933

(i) L.Hand 

(ii) Sub not bound

(d) Drennan v. Star Paving 1958

(i) Traynor

(ii) Sub bound

(e) Look at who can better evaluate the risk.

Separate Cause of Action as a Remedy

(f) plead  in complaint

(g) reliance damages

(h) Hoffman v. Red Owl Stores

(i) PE as cause of action

(ii) still need O&A, breach, damages

(i) Offers Creates Option Contract (R87)

(i) reasonably expect reliance

(ii) does induce

(iii) avoid injustice

8) Which Words Apply

a) Battle of the Forms, Non-Conforming Writings

i) Mirror Image Rule

(a) Non conforming writings count as rejection and counter offer

(b) If o&a not mirror image and contract still executory (wholly unperformed)

ii) Last Shot Rule

(a) common law doctrine

(b) last exchanged document

(c) problems with opportunism and costs associated with reading all writings

iii) Additional Term in Acceptance/Confirmation (2-207)

(a) Flow Chart

(b) If Goods

(c) If definite and seasonable acceptance or  written confirmation sent in reasonable time operates as an acceptance with additional terms

(i) unless offfer otherwise, master of offer

(d) Additional terms are proposals.Between merchants, part of K unless:

(i) the offer expressly limits acceptance to the terms of the offer;

(ii) they materially alter it; or

notification of objection within reasonable time.

(e) Conduct will then adopt the additional terms

(f) Step Saver v. Wyse

9) Contract Modification

i) Modification Requires Consideration - Common Law

(a) Alaska Packers' Assn. v. Domenico

(i) Preexisting duty not consideration

(ii) Π=libelent

(iii) opportunistic behavior

Brian Construction & Dev't v. Brighenty

(iv) consideration for 2nd K is giving up legal right to walk away from 1st K.

ii) Modification under UCC no Consideration (2-209)

(a) Modification needs no consideration

(b) U.S. v. Stump

(i) Argues to leave it all to duress - Posner

iii) Modification of Executory Contract (R89)

(a)  if the modification is fair and equitable in view of circumstances not anticipated by the parties when the contract was made; or

(b) to the extent provided by statute; or

(c) justice requires enforcement in view of material change of position in reliance on the promise.

iv) Ways Around Preexisting Duty

(a) Specify Extra consideration for modification

(b) Argue that preexisting duty was contingent. Mistake made obligation voidable

(c) Rescind and Rebuild (Shell game)

10) Written Memorial Contemplated

i) Existence Of Contract Where Written Memorial Is Contemplated (R27)

(a) Manifestations of assent that are in themselves sufficient to conclude a contract will not be prevented from so operating

(b) by the fact that the parties also manifest an intention to prepare and adopt a written memorial thereof

(c) but the circumstances may show that the agreements are preliminary negotiations.

(d) Texaco v. Pennzoil

(i) Small document held to be K.

(ii) “Lock up” clause would have helped, sell small division pronto.

(e) Test

(i) Reserves right to wait for final K

(ii) Partial performance accepted

(iii) Essential terms decided (2 pager)

(iv) So complex that written agreement expected (not dispositive)

11) Statute of Frauds

i) UCC drafted by Karl Llewellyn

ii) Goods K over $500 (2-201)

(a) Some writing sufficient to indicate that a contract for sale has been made between the parties and signed by the party against whom enforcement is sought. Not insufficient because it omits a term but not enforceable under this paragraph beyond the quantity shown.

iii) British Act of 1677

(a) Promise of executor to administer 

(b) promise to answer for the debt of another, "suretyship"

(c) in consideration of marriage

(d) sale of land

(e) Agreements over one year in length

(f) > 10 pounds sterling

12) Formation Defects – Affirmative Defenses

a) Incapacity

b) Duress – Improper Threats 

i) Duress Elements (R175)

(a) Manifestation of assent is induced by 

(b) an improper threat by the other party (R176)

(i) illegal  (sufficient alone)

(ii) one sided

(iii) prior unfair dealing

(iv) bad faith threat of legal action

(v) bad faith breach of K

(vi) physically compells (R174)

(c)  that leaves the victim no reasonable alternative

(d) grave or no real alternative

(i) remedy at law

Hackley v. Headley (logs)

(ii) for Δ.  failure to pay promptly does not support a duress claim

(iii) although looks like preexisting duty

(e) Austin Instrument v. Loral Corp. (gears)

(i) successful

(ii) evaluate whether a party's free will was blocked.

(iii) manifests objection

(iv) No remedy at law

Successful Duress Defense

(f) restitution

(g) Contract is voidable

(h) can be ratified

(i) U.S. v. Progressive Enterprises (cast iron )

1. does not manifest objection

2. 2-209 higher price needs no consideration

ii) Is This Preexisting Duty or No Consideration?

c) Misrepresentation & Nondisclosure - Assertions not in accord with the facts

i) Misrepresentation Elements (R159-167)

(a) Assertion not in accord with facts (R159)

(i) may be material or fraudulent

(ii) oral, written, not silence

(iii) fraudulent if known not in accord with facts

(iv) prevent receiver ftom gaining knowledge(R160)

(v) discolsures that would correct a mistaken assumption of the other party or correct a mistake of the other party (R161)

(b) must induce assent (R167)

(i) substantial contribution

(ii) induce the r.p. to do assent (R166)

(c) must be justified in reliance (R169)

(i) proport to be based on facts (good)

(d) Material or fraudulent 

ii) Successful Defense

(a) gets restitution

(b) voidable (R164)

(c) fraudulent gets tort damages (R162)

(d) possible to then ratify through words or conduct

(e) Claim misrepresentation was a warranty, demand performance.

iii) Honest Opinion or Speculation

(a) Good faith misrep. is ground for refuting K

(i) Halpert v. Rosenthal (termites)

(b) Honest opinion in a speculative matter is not material misrepresentation

(i) Byers v. Federal Land Co.

iv) Justified Reliance (R169)

(a) trust and confidence

(b) special skill

(c) particularly suseptible

(d) Vokes v. Arthur Murray, Inc.

d) Unconscionability

i) Unconscionability Elements (R208)

(a) Alternative test

(i) 10 points needed

(b) Procedural 10pt

(i) no choice, competition or bargain power

(ii) education

(c) Substantive 10pt

(i) terms one-sided in light of curcircumstances

ii) Unconscionable (2-302)

(a) same as R208

(b) chance to show present evidence that term is reasonable in commercial setting, etc.

iii) Sua sponte

(a) in camera

iv) Unsophisticated parties

(a) Williams v. Walker-Thomas Furniture Co.

(i) first federal unconscionability DC Circuit

(ii) no UCC here, arises from common law

(iii) cross collateralization

(b) Carnival Cruise Lines v. Shute (slippery deck mat)

forum selection cause not unconscionable

(i)  Π argues not bargained for

(ii) Δ argues lower costs in limiting risk

v) Successfull Defense (R208)

(a) may refuse to enfore

(b) enforce the remainder

(c) rewrite the term

(d) the infamouse blue-pencil

vi) Standardized Agreements (R211)

(a) adhesion Contract

(b) integrated agreement

treats all alike

(c) if reason to believe party would not assent if she knew a particular term, term is struck

13) Excuses

a) Mistake at time of contract - Preexisting Conditions

i) Mistake - Belief not in accord with the facts(R151)

(a) A mistake is a belief that is not in accord with the facts.

(b) K signals to judge that gains from trade were contemplated.  Courts have to tell mistake from risk taking.

(c) Efficient to reward parties for research & discovery of information.

ii) Mutual Mistake Elements (R152)

(a) a belief not in accord with the facts of both parties at the time a contract

(b) as to a basic assumption on which the contract was made

(c) a material effect on the agreed exchange of performances

(d) didn't bear the risk of mistake (R154)

(i) the risk is allocated to him by agreement of the parties, or

(ii) he is aware, at the time the contract is made, that he has only limited knowledge with respect to the facts to which the mistake relates but treats his limited knowledge as sufficient, or

(iii) the risk is allocated to him by the court on the ground that it is reasonable in the circumstances to do so.

(e) Sherwood v. Walker

(f) Substance v. mere quality

(g) Lenawee Cty. Board of Health v. Messerly

(i) Contains merger clause with "as is" understanding.

iii) Successfull Mistake Defense

(a) Voidable K

(b) Restitution

(c) Reliance, to avoid injustice.

iv) Unilateral Mistake (R153)

(a) same as mutual a-d

(b) Enforcement would be unconscionable

(c) informed party had reason to know or was at fault.

b) Changed Circumstances (d)

i) Impossibility / Impracticability Elements (R261 & 2-615)

(a) Performance is made impracticable (sudden increase in costs)

(i) would put party into financial distress

(b) without fault by 

(c) the occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made

(i) death, destruction, gov't regulation.

(ii) force majeure clause - try to enumerate conditions

(d) unless the language shows that he K'd to bear the risk

(e) Generally for Sellers

(f) Eastern Airlines v. Gulf Oil

ii) Frustration of Purpose Elements (R265)

(a) principal purpose is substantially frustrated

(b) without fault by

(c) the occurrence of an event the non-occurrence of which was a basic assumption of both parties on which the contract was made

(d) unless the language shows that he K'd to bear the risk

(e) Krell v. Henry

(i) price and date are evidence of purpose of K.

iii) Successfull Defense

(a) Restitution

14) Interpreting Terms

i) Modes of Interpretation

(1) Majoritarian – what parties whould have bargained for

(2) Penalty – Attempt to give disadvantaged party the benefit.  Instrumentally tries to force disclosure in asymetric bargains.

ii) Don't Interpret Uncertain Terms (R33)

(a) Sun Printing & Publishing v. Remington

(i) price term present but duration of that price isn't.

(ii) can't tell how risks were to be assigned

iii) Allow Formation Uncertainty 

(1) UCC (2-204)

(a) Okay to leave one or more terms open if the parties have intended to make a contract and there is a reasonably certain basis for giving an appropriate remedy.

(2) Restatement (R34)

(a) Certainty And Choice Of Terms; Effect Of Performance Or Reliance

(b) Terms that empower choices are certain enough

(c) Part performance on uncertain terms can remove uncertainty

(d) Reliance may justify the uncertainty

iv) Interpretation of Terms (R202)

(a) Words and other conduct are interpreted in the light of all the circumstances, and if the subjective meaning  of the parties is ascertainable it is given great weight.

(b) A writing is interpreted as a whole, and all writings that are part of the same transaction are interpreted together.

(c) Unless a different intention is manifested

(i) objective meaning controls

(ii) technical terms when used within that field.

(d) course of performance without objections is given great weight.

(e) consider course of performance, course of dealing, and usage of trade.

v) Whose Meaning Prevails (R201)

(a) Subjective agreement = K.

(b) Subject disagreement goes to ignorant party when other party knows both meanings

(c) If both parties ignorant, enforce objective (trade usage) meaning if exists.

(d) if no objective meaning, no K.

(e) Rule of Raffles v. Wichelhaus

vi) UCC, Consider Course of Performance, etc. (2-208)

(a) Where repeated performances by either party consider course of performance relevant to meaning..

(b) When express terms, course of performance, course of dealing, and usage of trade conflict they will ranks this way:

(i) express terms 

(ii) course of performance 

(iii) course of dealing and usage of trade

(c) Frigalment v. B.N.S.

vii) Maxims of Interpretaion

(a) Favor interpretations consistent with contract validity (Valeat quam pereat)

(b) Interpret ambiguous written terms against the drafter (Contra Proferendum)

(c) Give preference to typed or hand-written contract terms over printed terms.

(d) Interpret each term in relation to the whole contract.

(e) Favor reasonable over unreasonable constructions.

(f) Specific provisions trump general ones.

15) Performance Duties

i) Outputs and Requirements (2-306)

(a)  Outputs and Requirments (2-306)

(b) actual output or requirements as may occur in good faith

(c) except that no quantity unreasonably disproportionate to any stated estimate or any normal or prior output or requirements may be tendered or demanded.

(d) obligation by the seller to use best efforts to supply the goods and by the buyer to use best efforts to promote their sale.

(i) Ct's look more favorably on zero than infinity

(e) Can look like illusory promise

(f) Eastern Air Lines, Inc. v. Gulf Oil Co.

(i) oil crunch. 

(ii) K is enforceble

ii) Best Efforts in Exclusive Dealing Arrangements

(a) Wood v. Lady Duff Gordon

(i) "Best Efforts" duty, implied promise

(ii) Very high GFFD

iii) GFFD In all K After Formation and During Breach (R205)(1-203)

(1) Restatement (R205)

(a) Only after K formed

(b) Spirit of the agreement.

(c) B<PL to decide.

(d) Discretion v. other’s welfare

(2) UCC Obligation of Good Faith (1-203)

(a) Every contract or duty within this Act imposes an obligation of good faith in its performance or enforcement.

(3) Good Faith for Merchants Defined

(a) in the case of a merchant means honesty in fact and the observance of reasonable commercial standards of fair dealing in the trade.

iv) Can apply during advanced negotiations. Texaco v. Pennzoil

(1) Some Statutory Exceptions

(i) Nat'l Labor Rel. Act

v) Applies in Commercial Leases

(a) Goldberg v. Levy

(i) commercial lease

(b) Mutual Life Ins. v. Tailored Woman

(i) commercial lease

(ii) express v. implied terms

(c) Stop and Shop v. Ganem

(i) tenent had pait % in only 2 years

(ii) 1graph revenue v. rent

16) Breach

a) Material Breach

i) Determination

(a) Political Analogy

(i) Like no confidence vote.

(b) Economic Account

(i) Likely that continuing the relationship is unprofitable.

ii) Factors (R241)

(a) + injured party will be deprived of the benefit which he reasonably expected;

(b) - injured party can has remedy at law

(c) - party failing to perform will suffer forfeiture;

(d) - the likelihood that the party failing to perform will cure his failure, taking account of all the circumstances including any reasonable assurances

(e) behavior of the party failing to perform or to offer to perform comports with standards of good faith and fair dealing.

iii) Adequate Assurances (R251)

(a) obligee may demand adequate assurance of due performance and may, if reasonable, suspend any performance for which he has not already received the agreed exchange until he receives such assurance.

(b) failure treated as repudiation.

(c) Lane Industries v. Foster

(d) Witholding $7000 for assurance of performance is not material breach.

iv) Options On Breach

(a) Cease perfomance, cover, and sue.

(b) Complete performance, and sue later.

(i) avoidance problems a la Rockingham Cty.

(c) Cancel K & claim restitution

(i) Bush v. Canfield.

(d) Exception

(i) Possible to retract repudiation before other party covers

(ii) If non-repudiating party has nothing left to do put pay then must wait for other party to complete.  No material breaches for them at this point.

b) UCC Perfect Tender Rule

i) Generally

(a) Failure to correspond to K in any respect.

(b) UCC rule with opportunity to fix defect.

(c) Traditional rule.

ii) Perfect Tender Rule

(a) Ramirez v. Autosport

(b) Good must fully confrom (2-601)

(c) Did Buyer Accept or "Rightfully" Reject? §§ 2-602; 2-6068

(d) Defect that substantially impairs Buyer's value, AND (a) Reas. assumption that S would cure, or (b) B's Acceptance induced by difficulty of discovery or by seller's assurances. § 2-608(1)

(e) Seller has reasonable time to cure. § 2-508(2)

(f) B Attempted to Revoke in Reas. Time? § 2-608(2)

c) Substantial Performance (R348)

i) Generally as Regards Peevyhouse

(a) to the injured party is not proved with reasonable certainty, he may recover damages based on the rental value of the property or on interest on the value of the property.

(b) If a breach results in defective or unfinished construction and the loss in value to the injured party is not proved with sufficient certainty, he may recover damages based on.

(c) the diminution in the market price of the property caused by the breach, or

(d) the reasonable cost of completing performance or of remedying the defects if that cost is not clearly disproportionate to the probable loss in value to him.

(e) If a breach is of a promise conditioned on a fortuitous event and it is uncertain whether the event would have occurred had there been no breach, the injured party may recover damages based on the value of the conditional right at the time of breach.

ii) Options on Breach

(a) Complete performance and sue later.

iii) Jacob & Youngs v. Kent

(a) No loss that the law can compensate for here.

d) Anticipatory Repudiation

i) Generally

(a) Act or assertion that clearly manifests an intent not to perform or an inability to do so.

(b) if breach would be material, repudiation functions as material breach now.

(c) Lane Industries v. Foster.

ii) UCC §§ 2-,609, 2-610, 2-611,

17) Parole Evidence Rule

i) Generally

(a) applies to prior proposals

(b) applies to contemportaneous oral agreeements

(c) K's not always written.  Expensive

(d) Procedural

(i) evidenentiary function

(ii) In Camera review

(e) Substantive

(i) Applies in diversity suits

(ii) Need not object to preserve for appeal

ii) Parole Evidence Rule (R213)

(a) Completely Integrated

(i) P.E. Inadmissible, anything within scope of contract

(b) Partially Integrated

(i) P.E. Admissible to suppliment if consistent with rest of K

(c) Not Integrated

(i) P.E. Admissible regardless of consistency

iii) Integrated Agreements (R209)

(a) An integrated agreement is a writing or writings constituting a final expression of one or more terms of an agreement.

(b) Completely Integrated is final on every term.

(c) Matter of Law.

(d) Reasonably appears to be a complete agreement, it is taken to be an integrated agreement, unless it is established by other evidence that the writing did not constitute a final expression (circular)

iv) Completely And Partially Integrated Agreements (R210)

v) Final Written Expression Parole Evidence (2-202)

(a) course of dealing, usage of trade, course of performance

(b) consistent additional terms unless completely integrated.

vi) Modes of Interpretation

(a) Textualist - Four Corners

(i) adds cost to K parties

(ii) predictable

(b) Wigmore (Most Courts)

(i) More contextual

(ii) consistent additional terms (R216)

(iii) Standard is beyond reasonable doubt

(c) Williston

(i) If merger clause, then textualist

(ii) Otherwise, Wigmore approach

(d) Corbin

(i) Extreme contextualist, no P.E.

(ii) Same as Wigmore, standard is preponderance.

(e) UCC 2-202

(i) course of dealing, usage of trade, course of performance

(ii) consistent additional terms unless completely integrated.

vii) Exceptions to Parol Evidence

(a) Interpretation of terms

(b) Agreements after the writing

(c) Formation defects, (e.g. fraud)

(d) Condition Precedent (Order of Operations)

(e) Equitable remedy. (e.g. proving uniqueness)

(f) Collateral agreements (side deals)

viii) Rule of PG&E v. Thomas Drayage

(a) When party presents PE to offer alternate interpretation

(b) court must examine to see if fairly or "reasonably susceptible" to both interpretations.

(c) if so, then all evidence on alternate meaning is admissible.

(d) Trident Center v. Conn. General

(i) PG&E rule applied.

(ii) "spector of ambiguity"

18) Remedies

i) Why start with remedies?

(a) Started by Fuller's casebook.

(b) Motivations for breach

(c) Predictive theory of law - Holmes

ii) Efficient Breach - When renegotiation won't help

(1) Illustration

(a) Able contracts to Baker for Machine for $100.

(b) M is worth $120 to Baker.

(c) Before delivery Chuck offers $150.

(d) A breaches.

(e) Expectation damages are $20 to B.  A still grosses $130 rather than $100.

(f) Everyone is better off.

(2) Posner - Actors should breach if someone will pay more

(3) Law respects K for other reasons

(4) Tortious interference is a foil.

(5) Expectation insures this result.

(6) Reliance & Restitution underterrs

(7) Punitive overdeterr

(8) Works if

(a) Resale is difficult for buyers

(b) Transaction costs exists in renogotiation

(c) Legal costs are low, which they are not.

(9) Coase Theory

(a) Actors will negotiate out of inefficient damage regimes

19) Expectation Interest (R347) (1-106)

i) Expectation Damages

(a) the monetary amount required to put the aggrieved party in as good of position as she would have been in had the contract been performed.

(b) Expectation > Reliance if actor rational

(c) subject to limitations of forseeability and certainty and avoidability. 

(d) where damages are uncertain may be stipulated by liquidated damages.

(e) Expectation damages should be the default measure of recovery.

(i) (+) Loss of value due to breach or deficiency

(ii) (+) Incidental

1. costs of covering

(iii) Consequential damages

1. Domino effects

(iv) (-) Cost Avoided

1. Saved by not finishing

(v) (-)  Loss avoided

1. salvage money

(f) Hawkins v. McGee

(i) Trial court gives jury reliance like instruction.  App Ct. remands for trial on expectation instruction.

(g) Hooker & Sons v. Roberts

Mixed goods and services transaction.

(i) Π claims very high profit.

(ii) What is cost avoided and what is not.

1. Kevin

2. Rent

ii) Buyer's Damages - NonDelivery/Repudiation (2-713)

(a) K price – Market Price + incidental + consequential – expenses saved.

difference between the market price at the time when the buyer learned of the breach and the contract price + incidental and consequential damages - expenses saved in consequence.

(i) Market price is at place of tender or rejection as place of arrival.

(b) Tongish v. Thomas

(i) Expectation and Market Difference can Court diverge. UCC 2-713(market difference) ,1-106 (expectation)

iii) Value Rule (R348)

(a) Loss of market value

(b) Cost of completion if not disproportionate to value

(i) recover damages based on the rental value of the property or on interest on the value of the property.

(ii) If a breach results in defective or unfinished construction and the loss in value to the injured party is not proved with sufficient certainty, he may recover damages based on. 

1. the diminution in the market price of the property caused by the breach, or 

2. the reasonable cost of completing performance or of remedying the defects if that cost is not clearly disproportionate to the probable loss in value to him.

(c) Groves v. John Wunder Co.

(i) Cost of completion awarded

(ii) "economic waste" doctrine is a default not immutable rule

(d) Peevyhouse v. Garland Coal Mining Co.

(i) Diminution in value awarded, $300.

(ii) Immutable

(iii) Minority rule

(iv) "economic waste" doctrine applied. §348

iv) Buyer's remedies (2-711)

(a) Cover 2-712

(b) Damages 2-713

(i) Market price at time buyer learns of breach

v) Buyer Covers (2-712)

(a) Expectation damage

(b) Covering is optional and if "good faith" is totally reemburseable

vi) Buyer's incidental &consequential (2-715)

(a) Incidental

(i) Anything reasonably incurred in trying to cover

(b) Consequential

(i) Any loss seller had reason to know or that could not reasonably be avoided.

vii) Buyer deduct damages from K (2-717)

viii) Lost Volume Sellers

(1) Neri v. Retail Marine

(a) Lost volume seller

(i) Inexhaustible supply

(ii) Two sales, not one

(iii) Takes advantage of 2-708 granting profits 2-718 granting any other method of recovery

(2) UCC §2-706 (Seller's resale rights)

(a) Seller can resell as he wishes

(3) UCC §2-708 (Seller's Damages)

(a) (K – market) (+) incidental (-) Cost avoided

(b) profit (+) inidental

20) Expectation Limitations

i) Unforeseeability (351)

(a) Foreseeable, in contemplation of both parties at the time of contract as probable result of breach.

(b) In normal course of events

(c) Special circumstances, with reason to know

(d) Court may limit to reliance.

(e) Hadley v. Baxendale

(f) Morrow v. First Nat’l Bank of Hot Springs

(i) "Tacit agreement" test in AK only

(g) Mental Distress generally unrecoverable

ii) Certainty (R352)

(a) Damages are not recoverable for loss beyond an amount that the evidence permits to be established with reasonable certainty, choose Reliance R349

(b) Contract around with Liquidated Damages

(c) New businesses, entertainment, .

(d) higher standard than prepoderance.  Evidence need to establish losses.

(e) Chicago Colluseum Club v. Dempsey

(i) Dempsy v. Wills boxing match

(ii) Indiana injuction states "no adequate remedy"

(iii) Cut their own throats

(iv) Profits of fight not proveable not recoverable.

iii) Avoidability / Mitigation (R350)

(a) damages are not recoverable for loss that the injured party could have avoided without undue risk, burden or humiliation.

(b) even if reasonable but unsuccessful efforts to avoid loss.

(c) Rockingham County v. Luten Bridge

(i) Luten does not stop building

(ii) Ct awards only damages before the breach.

(d) Parker v. 20th C. Fox

(i) Maclaine does not mitigate

(ii) Court holds not necc. To take "different or inferior" work

(iii) Dissent believes comparing the films a jury question

(iv) Burden on dissent to show other work available

21) Reliance Damages

i) Reliance in alternative of expectation (R349)

(a) capped at expectation interest.

(b) right to damages based on his reliance interest, including expenditures made in preparation for performance or in performance

(c) less any loss that the party in breach can prove with reasonable certainty the injured party would have suffered had the contract been performed.

ii) Precontractual Reliance Damages

(1) Anglia Television Ltd. v. Reed

(a) Extends reliance to before the contract was signed

(b) Within contemplation argument given

(c) At odds with regular view or reliance

iii) Availability of Nominal Damages (R346)

(a) if damages cannot be proved

22) Other Theories of Recovery

a) Inadequacy of Legal (Money) Remedy

i) Specific Performance

(a) Land

(i) SP is default for land. Chancery/Equity action

(ii) Incommensurability between land and money

(iii) Loveless v. Diehl

1. SP granted even in doubtful situation.

(b) Goods (2-716)

(i) Unique Goods (2-716)

1. goods are unique or in other proper circumstances

2. The buyer has a right of replevin for goods identified to the contract if after reasonable effort he is unable to effect cover

(ii) Scholl v. Hartzell

(iii) Sedmak v. Charlie’s

ii) Negative Covenants in Personal Services

(a) of exceptional and unique knowledge, skill and ability in performing the service

(b) Might foreclose all other options

(i) void on public policy grounds

(c) Lumley v. Wagner

(i) Negative injunctions will be granted instead of SP where personal services are involved.  Courts fear that SP in personal services contracts is identical to indentured servitude.  Because of strong common law and Constitutional rights to liberty, SP in PS K is basically forbidden.

(d) Dallas Cowboys v. Harris

(i) injunctive relief will be granted to restrain violation by an employee of negative covenants in a personal service contract if the employee is a person of exceptional and unique knowledge, skill and ability in performing the service called for in the contract

iii) Restitution - Quantum Meruit - Unjust Enrichment (R371)

(1) Restitution

(a) Place the P in the same position as she enjoyed prior to contracting

(b) Often not capped at expectation

(2) Unjust Enrichment

(a) the reasonable value to the other party of what he received in terms of what it would have cost him to obtain it from a person in the claimant's position, or

(b)  the extent to which the other party's property has been increased in value or his other interests advanced.

(c) Bush v. Canfield (flour)

(i) All the money paid, eats loss

(ii) Nothing paid, no loss

(d) Restitution For Party In Breach (R374)

(i) party in breach is entitled to restitution for any benefit that he has conferred by way of part performance or reliance in excess of the loss that he has caused by his own breach

(e) Britton v. Turner (day laborer)

(i) Quantum Meruit action for value of services

(ii) For what it's worth

(f) Cotnam v. Wisdom (dr. patient)

(i) Quasi-Contract action for unjust enrichment

iv) Punitive Damages / Tortious Interference

(a) Elements

(i) Existence of valid K

(ii) 3rd party knowledge

(iii) Intentional, active inteference

(iv) For Improper purpose

(v) Causes breach

(vi) P suffers damage from breach.

(b) Freeman & Mills v. Belcher Oil (1995)

(i) Overrules Seaman's v. Standard Oil (1984)

(ii) Still tortious to breach for bad faith denial of insurance K.

(c) Lumley v. Gye

(i) First tortious interference.

(d) Texaco v. Pennzoil

23) Liquidated Damages

i) Liquidated Damages (R356)

(a) Must not be penal - Immutible

(b) Damages must be uncertain or difficult to quantify

(c) reasonable prospectively and retrospectively

(d) Wassenaar v. Towne Hotel

(i) Prospectively reasonable

(ii) Retrospectively reasonable

(iii) Can be used as evidence of prospective reasonability.

(e) Lake River v. Carborundum

(i) Policy banning LD as penalty might be inefficient where sophisticated parties are bargaining.

(f) Liquidation or Limitation of Damages (2-718)

(i) reasonable in the light of the anticipated or actual harm caused by the breach, the difficulties of proof of loss, and the inconvenience or nonfeasibility of otherwise obtaining an adequate remedy. 

(ii) A term fixing unreasonably large liquidated damages is void as a penalty.

(iii) in the absence of such terms, 20% of the value or $500, whichever is smaller.

ii) Use in formation when Certainty might be a problem

iii) Sell stock

24) Normative Underpinnings

i) Problems with rules

(1) Over-determinacy

(a) At law school we have three rules

(i) Never eat red meat

(ii) Always have a green vegetable

(iii) Eat with someone else

(b) Rules eliminate all choices.

(c) Example

(i) What if the only meal server is red meat.  All possibilities are eliminated

(2) Under-determinacy

(a) Rules leave you with more than one choice

(b) Example

(i) What if there are two meals, each with red meat.  Which do you attend? 

ii) Why People Trade

(1) Differences

(a) Initial endowments

(b) Preferences

(c) Skills

(d) Information

(e) Using differences to make both better off

(2) Pareto Efficiency (draw graph)

(3) Limitations on economic approach

(a) Irrationality

(i) Addictive/compulsive behaviour

(ii) Durress

(iii) Incapactiry

1. Youth

2. Mental illness

3. Drunk

(iv) Cognitive Bias

1. Optomism

2. Poor heuristics

(b) Externalities

(i) 3rd party effects

(c) Incommensurability

(i) Impossible to compare two goods

(ii) e.g. Tomatillos v. Toes (draw chart)

(d) Commodification

(i) Distaste for monetarily valueing some things

1. People

2. Human eggs

(e) Strategic Behaviour

(i) Asymetric information

(ii) Hold up problem

1. Last mile of the railroad

(f) Distributional Equity and Fairness

iii) Assumptions for Law

(1) Gains from trade exist

(a) Mutal assent

(b) Consideration

(c) Mistake

(d) Fraud

(2) People Behave Rationally

(a) Unconscionability

(b) Duress

(3) 3rd parties are not impacted

(a) Assignement

(b) Delegation

(c) Illegality

(4) Performance is not too costly

(a) Interpretation

(b) Evidence

(c) Remedies for breach

(5) = Trade will occur and be economically efficient. No one worse off

25) Option Creation Possibilities

(1) Consideration

(2) R45 partial performance

(3) R87 Option

(4) 2-205 Merchant's Firm Offer

(5) Promisory Estoppel

26) UCC/Restatement Divergences

(1) 2-209 Modification, no consideration v. R73 or R89

(2) Firm offer, 2-205 UCC allows 3 month option with no Consideration

(3) UCC Default warrantys, merchantabily.

(4) 2-718 Liquidated damages 20% or $500. Lost Volume Seller

(5) 2-202  Parole Evidence admissible course of dealing, trade, performance, more specific

(6) Forms: 2-207 v. Last Shot

(7) Perfect Tender

27) Definitions

(1) executory contract - wholly unperformed

(2) american option at any time, european option only at option time

(3) FAS free along ship - buyers risk until loaded buyer pays shipping

(4) FOB free on board - seller's risk until unload. pays until unload
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