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1) 
Civil Procedure

(1) Process by which civil cases are adjudicated.  Rules for resolving disputes in our courts.  Dispute resolution by people for non-criminal offences.

ii) Sources of law

(i) Statutes and Legislation

(ii) Precedent – Judge made law – common law

(iii) Agencies  - Rule writing

(iv) Constitutions

(v) Treaty

(vi) Fed. Rul. Civ. Pro

iii) Sources of Procedure

(i) The Constitution

(ii) Congress

(iii) Federal Rules of Civil Procedure

(iv) Federal Rules of Appellate Procedure

(v) Local Rules

iv) Elements of Due Process 5th and 14th Amd.

(i) Fairness/Equality

(ii) Truth

(iii) Order and consistency

(iv) Accuracy

(v) Efficiency

(vi) Notice and an opportunity to be heard.

1. Notice reasonably calculated under all circumstances to apprise interested parties of the pendancy of the action - Mullane.

2. Greene v. Lindsey

Forcible entry and detainer by sheriff and landlords with process posted inside a housing complex.  Sup. Ct. finds that this is not "notice reasonably calculated to apprise."  Nail and Mail.  Δ are enjoined from practicing this type of notice.

Peralta v. Heights Medical Center (CB p.568)

a. Is a meritiorious defense necessary to set aside a default judgement after insufficient service of process?  No. Failure to notify Δ correctly (insufficiency of process through an expired summons).  Π then sells Δ (without Δ's knowledge) property to satisfy the judgement. Δ was forced on appeal to show a meritorious defense.  Sup Ct. reverses.  Violation of Due Process 14th.

(vii) Opportunity to examine and test evidence

(viii) Cross examination

(ix) Discovery

(x) Expert testimony

(xi) Right to Council

Third party, neutral, adjudication.

v) Types of Courts

(a) Federal Courts

1. Limited Jursdiction

2. Federal Rules of Civil Procedure

a. 28 USC 2071 et seq

b. The Rules Act – Gives the Supreme Ct. power to delegate.  Congress has the power to overrule, otherwise it becomes law.

3. Established by Constitution Art. 3

4. 94 District Courts

5. 4 in CA.

6. 665 federal judgeships

7. Tenured for life.  Can't be voted out like state judges.

8. 12 Cts of Appeal – 11 circuits & Federal circuit.  28 USC § 41

(b) State Courts

1. General Jurisdiction

2. Cannot hear copyright, bankruptcy, or immigration claims.

vi) Why Litigate

(i) Compensation for injury

(ii) Avoidance of future losses

1. Injuctions

(iii) Resolve Disputes

(iv) Enforce Statutes

(v) Symbolic Reasons

1. Japanese Interment Case

a. Koramatsu

(vi) Declaratory Judgement

1. Tests a law or policy

(vii) Emotional

1. Civil suits after criminal cases

2. Criminal – Beyond a reasonable doubt 

3. Civil – Preponderance of evidence.

(viii) Institutional Change

1. Civil Rights violations in prisons

vii) Types of Dispute Resolution

(i) Negotiation

1. Informal conversation between parties

2. Cheap

3. Simple

(ii) Mediation

1. 3rd Party Help

(iii) Arbitration

1. Neutral 3rd Party Help

2. Private

3. Proceeds under contract law

4. Can be cheaper and faster than a trial

(iv) Court Adjudication

1. Trial on the Facts

2. No consent needed.

3. Slow

4. Expensive

5. More adversarial and acrimonious.

viii) Pleading

(1) In General

(i) Frame the case

(ii) Notice of nature of claim

(iii) Relevant facts.

(iv) Narrow issues.

(v) Guide for discovery.

(vi) Expose insubstantial claims.  12(b)(6) and demurrer.

(vii) Separate fact/law disputes when facts are stipulated to.

(2) Pleading Systems

(a) Common Law

(i) Technical

(ii) Narrowing of issues

Benefits Δ

(b) Code Pleading

(i) Reform against technicalities of Common Law.

(ii) Facts Important

(iii) "Field Codes"

1. David Dudley Field (CB p. 396)

(iv) More π friendly

(c) Notice/Rules Pleading

(i) Fed. R. Civil Pro.

(ii) Π friendly

(iii) Discourages the elimination of actions

2) Remedies

Punitive and Money Damages

i) Excessive Damage Test

(1) Degree of reprehensibility of nondisclosure

(2) Disparity between the harm and the punitive damage.

(3) Predictability

(4) notice

(5) Difference between penalties in this case and comparable civil penalties.

(6) Harm purely economic.

(7) Additionally, states may not impose damage awards designed to punish conduct in other states.

(8) BMW v Gore (326)

(a) Sup. Ct. reviewing an Alabama Sup. Ct. case via writ of certiorari. BMW repainted cars prior to sale. "Grossly excessive" punitive damages award, violate right to Due Process. Causes lack of notice.  Over 500x damages.

b) Injunctive Relief

i) Preliminary Injunction

(1) Seeks to preserve status quo during litigation

(2) Inglis v. ITT Baking. (CB p.364)

(a) 9th Cir. appeal of Dist. Ct. denial of a preliminary injunction. There is statute that allows the appeal of interlocutory injunctions. Vacated and remanded.

Irreparable Injury

(b) Π will probably prevail.

(c) Δ will not be harmed more than π is helped

(d) In public interest

(3) Sufficiently Serious Harm

(a) Harm to π is sufficiently serious

(b) Fair chance on the merits.

ii) Temporary Restraining Orders

iii) Declaratory Relief

(1) Greene et al v. Lindsey

Summons.  FRCP 4 (p.5)

iv) Form of Summons 4(a)

(1) Π name

(2) Δ name

(3) Seal of Court 4(b)

(4) Copy of Complaint

(5) Docket #

(6) Proof of Service

(7) Affidavit   - sworn statement under penalty of perjury 4(l)

v) Forms of service

(1) Personal service 4(e)(2)

(2) Leave with resident of suitable age

Authorized Agent

(3) Use State Rules 4(e)(1)

(4) Waiver 4(d)

(a) Preferred method of service

(b) Gives Δ more time (60 days) to answer

3) Pleading.  FRCP 8 (p. 14)

a) Complaint

i) Short plain statement - grounds of jurisdiction.

ii) Short plain statement - entitlement to relief. 

Relief sought

(1) Can ask for two types of relief, i.e. specific performance and damages

b) Inconsistent Pleading Allowed  8(e)(2)

i) Vase hypo.

(1) I never borrowed it

(2) I returned it.

(3) It was broken when I got it.

c) Answers

i) Admit, deny, not enough info. 8(b)

(1) Averment by averment, per numbered paragraph.

(2) No knowledge has effect of denial

(3) 8(d) - Not denying is equal to admitting.

(4) Zelinski v. PPI

(5) "Insufficient personal knowledge" equal to denial.

ii) Affirmative defenses 8(c)

(1) Gomez v. Toledo (CB p.446)

Is it necessary a 42 USC §1983 claim to allege "bad faith."  No, rule 8(c).  This is an affirmative defense and the burden of pleading it lies with the Δ.

4) Signing of Papers – Representations to Court – Sanctions.  FRCP 11 (p.17)

i) Generally

Designed to stop the court as a weapon.  Tone down the rhetoric.

ii) Requires

(1) Signature

(2) Reasonable inquiry under the circumstances.

(a) Business Guides v. Chromatic Communications Enterprises (CB p. 424)

(i) Business Guides sues for TRO claiming infringement of copyright.  Initial paper if urgent can be less stringent.  Fines for legal expenses and costs allowable.

(3) No improper purpose.

(4) Warranted by existing law or by a non-frivolous argument  

(a) Excludes "good faith" arguments for changing the law

(i) Pure Heart, Empty head is sanctionable.

Religious Technology Center v. Gerbode (CB p. 427)

(ii) Π files suit for alleged violation of Federal RICO statute.  They failed to show that the damage to them had anything to do with the RICO activity.  This is a case in a long string of litigation between these two parties. Dist. Judge finds violation of 11(b)(2), Suit for improper purpose of frivolous nature.  Sanctions against represented π prohibited by 11(c)(2)(A).  11(c)(1)(A) allows sanction of law firms.

(5) Allegations Have evidentiary support

Denials are based on evidence or reasonably based on a lack of  information or belief

iii) Sanctions

(1) Motion served and 21d "safe harbor" given to withdraw, or

(2) Sua Sponte.

(3) Sufficient to deter

(a) Penalty to court

(b) fees and other expenses that directly result from violation

(c) Doesn't guarantee the other side made whole.

(d) Possible dismissal of claims, etc.

(4) Clients can't be fined for matters of law. 11(c)(2)(A)

5) Defenses and Objections.  FRCP 12 (p. 23)

a) Answer 12(a)(1)(A)

(1) Answer within 20d for summons.

(2) Within 60d under 4(d)

(3) Answer to cross-claim, 20d 12(a)(2)

b) Pre-answer Motions.  12(b)

i) Generally – use ASAP

(1) All "available" 12(b) motions (except 12(b)(6) ) must be utilized at the same time.

ii) Dispositive

(1) 12(b)(1) Subject matter jurisdiction

(2) 12(b)(2) Personal jurisdiction

(3) 12(b)(3) Improper Venue

iii) Defects Need Fixing

(1) 12(b)(4) Insufficiency of process

(2) 12(b)(5) Insufficiency of service of process

(a) Peralta v. Heights Medical Center

(i) insufficiency of process through an expired summons)

(b) If you put 12(b) things in an answer, You have to move on it later.

(c) Personal jurisdiction, venue, process, and service are waived if neither is made or answered with

(d) Subject matter jurisdiction is always valid.

(e) 12(b)(7) Failure to join a 3rd party

c) 12(b)(6) – Demurrer

i) Standard –failure to state a claim upon which relief can be granted.

(1) Conley v. Gibson

The accepted rule that a complaint should not be dismissed for failure to state a claim unless it appears beyond a doubt that the π can prove no set of facts in support of his claim which would entitle him to relief.12(g) and 12(h)

ii) Errors of Form

Code pleading states, like CA, ask for more factual detail than rules pleading courts.  Rules pleading shows more of a preference for not dismissing cases on the pleadings.

(1) DOT v Superior Ct. (CB p.404)

Is a from complaint immune to demmurer?  No. Pleading should tell Δ on what theory the π case is based.  Complaint must contain facts that state a cause of action under an existing law or statute.

iii) Errors of Law

(1) Haddle v. Garrison (CB p. 417)

(a) 42 USC §1985 action saying "injured in his person or property" must violate some constitutionally protected interest.  Sup. Ct. holds that "injured in his property or person" refers to the universe of tort law, and so, at-will employees are protected.   The 12(b)(6) motion was proper under the 11th Cir. interpretation, (Morast v. Lance) but not under the Sup. Ct.'s.  

d) Judgement on the Pleadings.  12(c)

6) Amendments.  FRCP 15 (p.29)

a) When Given

(1) Complaint, once as a matter of course before responsive pleading

(2) Answers within 20 days of their service

(3) With consent of both sides

(4) 15(a) "freely given when justice so requires."

(5) Beeck v. Aquaslide 'N' Dive Corp. (CB p.470)

(a) Not abuse of discretion to allow amended pleading

(b) no bad faith on part of aquaslide

(6) Zelinski v. Philadelphia Piers, Inc. (CB p.457)

(a) amendment denied.

(b) no effort on part of PPI to correct wrong interogatory, P up against statute of limitations

b) Relation back 15(c)

(1) When D already on notice or

(2) Knew or should have known

(3) Prejudice weighed

(4) Transactionally relates to same claim

(5) Useful when statute of limitations has run

(6) Moore v. Baker (p. 477)

(a) Original complaint on informed consent does not give notice of negligence even though it does relate back FRCP 15(c).  Although statute of limitations has run, not abuse of discretion to deny ammended complaint in this instant.

7) Discovery – FRCP 26-37 (p.52)

a) Not Final Judgements (Discretionary)

b) Reasons for

(1) Preserves judicial resources

(2) removes gamesmanship

encourages settlement

c) Keys

i) Relevance. 26(b)(1) (p. 55)

(1) Limited by burden, untimely, expensive.

(2) not privileged that is relevant to the claim or defense.

(3) Can object to relevance, but then must answer.

(4) need not be admissible at trial

(5) Blank v. Sulivan & Cromwell

Δ refuses to answer interrogatory regarding general information on internal promotions.  Π moves to compel FRCP 37.  Court rules, after motion to reconsider FRCP 54(b), that it is probative with regard to hiring practices.  Directs Δ to answer.

Stefan v. Cheney (p. 489)

Δ is noticed of deposition.  Attends.  Objects to questions via 5th and relevance.  Δ motions FRCP 37 to compel.  Π still refuses, ct. dismisses under 37(b)(2).  Appeals.  App. ct. finds that Δ never put conduct into question only speech.  "Must base case upon the action." Reversed and remanded.

ii) Privilege

(1) Need not answer

(2) 5th A. 

(3) can comment in court in civil cases that deponent refused to answer

(4) Upjohn v. U.S.

(a) extends attorney-client privilege  beyond "control group"

iii) Required and Pre-Trial Disclosures. 26(a)(1)-(3) (p.52)

(1) Individuals likely to have discoverable info

(2) Description of documents to support claim

(3) Computation of damages

(4) Insurance Agreements

(5) Testifying witnesses

iv) Privacy of Parties.  Protective Orders 26(c) (p.56)

(1) good cause shown

(2) If you can't claim privilege, go for this.

(3) prevents from being public when evidence. "under seal"

(4) Special permission needed for

(5) Stalnaker v. Kmart (p. 508)

(a) Protective order barring depositions of other non-party witnesses.  Weighs the potential information with the rights, humiliation, embarrassment of witnesses.  Court allows inquiry into voluntary sexual activity but only that which regards Graves.  Bars disclosure to anyone outside this litigation.

v) Preparation of Trial - Protected

vi) Work Product. 26(b)(3) – Hickman v. Taylor (p.55)

(1) Hickman v. Taylor (p. 525)

(a) Rule 26 never contemplated production of work product.  To maintain the adversarial nature of trials.

(2) Other side entitled to facts not legal theories or strategy

(3) mental impressions are sacrosanct

(4) applies to other experts

(5) in prep for trial

(6) without undue hardship to obtain the substantial equivalent

(7) system is adversarial

(8) Your case, your way

(9) Make sure rich people win.

(10) Dowden v. Superior Ct.

(a) CA's §2018 is the work product rule.  Ct. holds that the word Attorney is expansive to pro-se litigants, and as such their work product (diary) is protected from discovery.

d) Meet and Confer 26(f) Conference

(1) "meet and confer"

(2) discuss possible settlement

(3) arrange for 26(a) disclosures

(4) file statements

(5) get scheduling order

e) Experts

(1) provide testimony based on expertise.

(2) non-testifying experts protected from discovery

(3) generally, you don't even know of the other sides non-testifying witnesses

f) Non-Testifying Experts.  FRCP 26(b)(4) (p.56)

(1) Expectional Circumstances

in expectation in litigation.

(2) Depose or interrogate only under "exceptional circumstances"

(3) Thompson v. The Haskell Co. (p. 539)

Motion to protect from FRCP 45 testimony of doctor who evaluated psychological state of Π, Dr. Lucas. Π examined by non-testifying expert in preparation for trial.  Fits "exceptional circumstances" of 26(b)(4)(B).  No other FRCP 35 examination would be as probative as this one given its timing ten days after firing.  Protective order denied

(4) Chiquita International v. M/V Bolero Reefer (p.541)

Δ seeks to depose J. Winer, a marine inspector hired by Π to inspect banana boat equipment in question.  Δ says he's a fact witness, then could depose.  Π says non-testifying expert.  Court holds the latter.  Both had opportunity to inspect.  no "exceptional circumstance" under 26(b)(4)(B).  Holds that any information disclosed to him by others should be produced, but not his thoughts or impressions.

g) Methods

i) Depositions.  FRCP 30 (p.73)

(1) Must answer anything not privileged.

(2) designated deposition

(3) 30(b)(1) – general description sufficient to identify the group or class

(4) delay RRCP 30(d)(3) recover costs

(5) bad faith 30(d)(4) can end deposition

(6) Not public information

(7) Limited to single deposition per party, otherwise need permission

(8) Limited to 10 total

ii) Depositions Upon Written Questions.  FRCP 31 (p.81)

iii) Interrogatories.  FRCP 33 (p.84)

(1) only to parties

(2) limited to 25

iv) Production of Documents and Things.  FRCP 34 (p.87)

v) Physical & Mental Examination.  FRCP 35 (p.88)

(1) only to parties

(2) in controversy

(3) good cause shown

Schlagenhauf v. Holder (p. 516)

(a) Δ is ordered to submit to 9 mental and physical examinations.  Files mandamus seeking to set aside the order.  Validity of rule 35 is affirmed as is the constitutionality of the Rules Act.

(4) applies to parties, not just opposite party.

Rules Act cannot abridge any Constitutional right

vi) Requests for Admission.  FRCP 36 (p.90)

(1) admissions only valid for this case.

(2) at trial, issue prclusion, of course

h) Sanctions.  FRCP 37 (p.93)

i) Motion to Compel

(1) Must confer before filing

ii) Sanctions

(1) Failure to answer can be contempt.

(2) take facts as established

(3) strike parts of pleading.

(4) reasonable fees incurred.

(5) dismiss action or part of

Chudasama v. Mazda Motor Corp. (p.549)

Π asks for everything.  Δ fails to produce.  Judge doesn't rule on  Court fails to rule on dismissal for fraud charge.  Enters FRCP 37 sanctions.   Abuse in failure to dismiss fraud.  Failure to rule on dispositive motions.  Sanctions were "clear abuse of discretion"

8) Jury Trial.  FRCP 38 (p.99)

a) Generally 7th A. Right

(1) "preserves" right to jury trial

(2) Mixed cases, jury first

(a) Amoco Oil Co. v. Torcomian (685)

(i) Jurys finding of fact are basis of bench trial.  Amoco made mixed demands then orally amended to remove claims for damages

(3) Both must waive

(4) Claims based

(5) Put in pleading, or 10d after pleading

(6) Pro's

(a) 12 voices (tried and true) democratic, tempered with experience chosen from the laity.

(b) community standards upheld

(c) public education/empowerment

(d) legitimizes results

(7) Con's

(a) easily swayed

(b) poor understanding

(c) expensive

(d) unpredictable / less settlements

b) Historical Test (1791 Ratification)

i) Legal - Yes

(1) Money damages

(2) Replevin / Trover

(3) Ejectment – eviction

ii) Equitable - No

(1) Injunctions

(2) Specific performance

(3) Fraud, reformation, recission (termination)

c) New Forms of Action

(1) Remedy most important

(2) Form of action analogy

(3) Teamsters v. Terry (670)

(a) Union fails to file trucker's grevience over lost seniority rights. Truckers want jury, argue remedy is damages and that action looks like malpractice.   Union looks like arbitration (equity) or trust (equity)

(4) Look up in Wright & Miller or Witkin's

d) Tough Cases

(1) New forms of action

(2) New forums like administrative.

(3) Changes in procedure. merger of law and equity

9) Subpoena (FRCP 45) (p.103)

a) Form 45(a)

b) Duces Tecum 45(c)(2)(A)

c) Quash 45(c)(3)(A)

d) Privilege

e) Contempt

10) JMOL (JNOV and DV) FRCP 50 (p.110) 

a) Standard

(1) No rational jury could find otherwise

(2) Written or oral evidence

(3) outside presence of jury

(4) approx. same standard as summary j.

no issue of material fact v. no rational jury

(5) Pennsylvania Railroad v. Chamberlain

Not credibility problem, inference of testimony.  Π based on "inference of collision", from single witness' (Bainbridge) testimony, and contradicted by direct testimony of other witnesses, held insufficient for jury's consideration in action against railroad for brakeman's death.

b) Burdens

(1) production to avoid DV

(2) persuasion over 50% to win verdict

(3) Reid v. San Pedro & LA RR. (713)

Open gate (Π fault) or hole in fence(Δ).  Opinion holds each 50/50, then says should have been D.V. for Δ.  So must believe that entering hole in fence one mile away very unlikely.  No rational jury therefore for rancher.

(4) On 50/50 split, party with burden looses.

c) DV v. JNOV

(1) preserves the verdicts on the facts

(2) empowers the system

validate the role of jury

d) JNOV is renewed DV

(1) Move after close of opposing evidence and close of all evidence.

(2) 7th Am. bars reexamine jury verdict

(3) common law allows DV not JNOV

(4) JNOV is legal fiction, renewed DV

11) Motion to reconsider FRCP 54(b)  (p.117)

12) Default Judgement.  FRCP 55 (p.118)

"Take their default"

(1) π Files

(a) Notice of Motion and Motion

(b) Memo of points of authority

(2) Δ Files

(a) Affidavit they were not served or

(b) Gets notice of default judgement in the mail

(c) Motion for relief of default judgement

13) Summary Judgement FRCP 56 (p.119)

a) Standard

No genuine issue of material fact

i) Adickes

(1) D- “ I can prove it wasn't me.”

ii) Celotex Corp. v. Catrett (p. 630)

(1) D – “P Can’t prove it was me”

(2) Π has burden of proof

(3) Opens up summary judgement from Adickes

There is no express or implied requirement in FRCP 56 that the moving party support its motion with affidavits or other similar materials negating the opponent's claim.

b) Generally

(1) Some or all claims

(2) As soon as 20 days after service.

(3) Same standards as a trial or JMOL

(4) Clarification of the law when agreement in pleadings

(5) Can be used on some or all claims

(6) Filed with affadavits

(7) Detailed factual information

(8) Visser v. Packer Engineering Associates (p. 636)

evidence showed that employee was terminated due to his disloyalty to his employer's chief executive officer, and not due to employee's age, and (2) coemployees' affidavits were inadmissible to show employer's motivation in terminating employee.  

(a) Π proves that age wasn't the cause

(9) §437 CA state summary judgement

(a) less guessing than FRCP

(b) 60 days

(c) same standard of proof.

New Trial "soft JNOV" FRCP 59 (p.122)

c) Standard

(1) verdict against overwhelming weight of evidence

(2) Sua sponte

(3) Not merely because judge has different conclusion

(4) Lind v. Schenley Industries (736)

(a) Should not set aside jury because judge would have come to different conclusion.  Respect for jury.  Simple, understandable trial subject matter.  Credibility issue.  Standard against the weight of evidence.  Salesman's big commission

d) Usage

(1) procedural problems

(2) evidentiary problems

(3) poor jury inst.

(4) jury misconduct

(5) attorney misconduct, refers to inadmissible evidence

(6) Substantive reasons

14) Harmless Error (FRCP 61)

a) Also 28 USC 2111

15) Managing litigation

a) Rule 26(f) Conference (p.58)

(1) Possibility of settlement

(2) Discovery plan

b) Rule 16 Pretrial Conferences/Scheduling/Management (p.31)

(1) After 26(f) Conference

(2) Sanders v. Union Pacific Railroad Co. (645)

(a) Lucky lawyer

FRCP 41(b) Dismissal for failure to comply with pretrial preparation order, and denial of reconsideration of such decision, are reviewed for abuse of discretion.  (1) Π counsel had completely failed to comply with the pretrial order, (2) Δ had incurred expense in preparing for trial (3) delay unfair to other cases (4) did not involve important questions of public policy. The district court then denied Π subsequent Rule 60(b) motion for reconsideration.  Dissent thinks abuse of discretion.  Subsequent En Banc review remands for new trial with different judge.  Didn't like that clerk conducted hearing.

(3) McKey v. Fairbairn (650)

Trial Ct. denies Π chance to amend pretrial order so second theory (statute strict liability) can be plead.  Π forced to plead negligence alone. Holds trial Ct. acted within its discretion. Punish Π for poor prosecution.

16) Appeal

a) Final Judgement Rule (28 USC 1291)

Liberty Mutual Insurance Co. v. Wetzel (764)

(a) Π brings sex discrimination claim under Title VII. Π's get summary judgement on issue of liability, but none of the relief they prayed for, damages or injunction.  Not final judgement under 28 USC 1291.  Sup. Ct. orders case back to Dist. Ct.

Exception to Final Judgement Rule

ii) Interlocutory Orders 28 USC 1292(a)

(1) Injunctions

iii) Certification 28 USC 1292(b)

(1) Trial & Appellate courts must agree

(2) controlling question of law

(3) substantial ground for difference of opinion

(4) Immediate appeal save time and expense for all.

(5) Advance the ultimate termination of the action.

iv) 54(b)- Certain Parties, certain claims (p.117)

(1) fewer than all claims or parties.

(2) Only when no just reason for delay

(3) Otherwise, NOT final judgement

(4) Serious economic prejudice in making parties wait.

(5) Liberty Mutal v. Wetzel

v) Class Action Certifications

(1) Interlocutory appeals under FRCP 23(f)

vi) Extraordinary Writs

(1) Mandamus 28 USC 1651 all writs act. FRAP 21

(2) Available for clear abuse of discretion

(3) rarely granted

vii) Certain special cases.

(1) FRCP 60(b)

(a) mistake

(i) e.g. pro-se inmates judgement goes to previous attorney, prisoner misses deadline.

(b) new evidence

(c) fraud

(d) judgement void

(e) judgement on which rests is void.

(f) any other reason justifying relief

viii) Collateral Final Order

(a) Cohen

(i) Bond must be posted before litigation.

(b) Test


finnaly determin disputed question

(i) important question idependent of action

(ii) effectively unreniewable

(iii) Fictitious name suits.

(c) Lauro Lines v. Chasser (773)

Δ's forum selection clause is held to not be collaterally final under Cohen.  Finds just as appealable as lack of personal jurisdiction.

b) What Can Be Appealed

i) Adversity

(1) Only loser can appeal

(a) Collateral estoppel cannot affect unnecessary rulings, so no prejudice.

(2) If two types of relief plead for, can appeal on relief not granted.

(3) Exceptions

(a) Capable of repetition, but evading review.

(i) case is no longer at issue by time of trial but can happen again.

(ii) abortion

ii) Issues Raised Below (Objection)

(1) must be present in the record

(2) a.k.a. Waiver

(3) issue must be preserved by objection

(4) FRCP 46

(5) i.e. to appeal the sufficiency of evidence, you must move jnov

iii) Changes in law

(1) case by case.  Generally judgements may not be reopened.

(2) repose, judicial economy, reliance, etc.

iv) Plain Error

v) Mootness

(1) Art III, must be current conflict 

(2) or Capable of repetition but evading review

vi) Collateral consequences.

(1) Cunningham, two theories of relief, fraud and breach.  Fraud is collectible under bankruptcy, breach not.

c) How To Appeal

(1) File notice of appeal in trial Ct. FRAP 3&4

(2) 30 days from judgement, 60 if suing the U.S.

(3) App Ct. delivers scheduling order for briefs

(4) Trial Ct. Divested of jurisdiction

(a) can't be in two courts at same time

17) Scope of Review

i) Law - De Novo

(1) de novo

(2) Anything in the record

ii) Judge's Findings of Fact - Clearly erroneous

(1) Clearly erroneous standard - FRCP 52(a)

(2) Anderson v. Bessemer City (786)

(a) Rejects that there should be broader review if findings do not rest on credibility issues.

(b) Reversal of factual findings with less than abuse of discretion in Title VII case.

(c) dual standard

(d) written evidence closer to de novo

(e) spoken - abuse of discretion

(f) written and spoken - abuse of discretion

iii) Abuse of Discretionary Decisions

(1) abuse of discretion

(2) from common law

iv) Harmless Error 

(1) 28 USC 2111, FRCP 61

(2) judicial economy

18) Transaction Tests

(1) Common nucleus of operative facts?

(2) Are the issues of law and fact largely the same?

(3) Would res judicata bar a subsequent suit

(4) Will substantially the same evidence support or refute P's claim as well as D's counter claim

(5) Is there any logical relation between the claim and the counterclaim

19) Claim Preclusion / Res Judicata – Common Law Doctrine

a) Generally

i) Affirmative Defense

ii) Merger and Bar

(1) claim merged into judgement

(2) subsequent claims barred

iii) Don't split your claims

b) Rationale

i) expectation, reliance, repose

ii) conserves judicial resources

c) Elements

i) Same claim – or claim that might have been brought.

(1) transactional test

(2) Frier v. City of Vandalia (799)

Replevin suit (get cars back) precludes Π's second Due Process suit where parties and cause of action are identical.  Π should have joined constitutional issue in first suit.  Majority thinks IL uses transactional test, concurrence thinks it is narrower.  Hinges on which test and availability of compulsory claims.

(3) Martion, Frier, yes.  Searle, no.

(4) Restatement Judgements

(5) adopted by reference in precedent

(6) Elements

(a) Would 2nd judgement impair first?

(b) Pragmatic trial unit.

(c) common nucleus of facts

(d) same evidence

(e) intuitively part of dispute

(f) convienient litigation unit.

ii) Same parties – or in privity

(1) Co-owners or property owners

(2) gov't always in privity.

(3) Not married couples or close relations

(4) Searle Brothers v. Searle (818)

(a) Trial ct. holds that bros. are not bound by divorce ct's proceedings.  Children not in prvity with Edlean or Woody and did not have their rights litigated.  Quiet title action may have helped out.  Not estopped from litigating their own claim.  Poor decision

iii) Final Judgement – rightly or not.

(1) Relief from Judgement 60(b)(5) if later overturned

iv) On the merits

(1) with prejudice

(2) full and fair opportunity to litigate

(3) jurisdictionally competent court.

(4) Yes - 12(b)(6), SJ, 41(b) Dismissal

(5) No - 12(b)(6) With leave to amend, 12(b)(2) Personal Jx, Subject Matter Jx.

Martino v. McDonald's System, Inc. (811)

Π previously sued Δ for violation of K. Suit ended in consent judgement.  This is adjudication on the merits.  Even though Δ never answered in suit 1, thus vitiating FRCP 13(a) (compulsory counter claim), Res Judicata is still a bar against this action.  Integrity of judgement demands this.

(6) Gargallo v. Merrill, Lynch, et al. (830)

Π sues for securities violation in state court and is dismissed a la FRCP 37 discovery sanction.  This is on merits and would be Res Judicata if not for OH law, lack of subject matter cannot be preclusive.  Lucky lawyer, suit may move ahead.

20) Collateral Estoppel / Issue preclusion

a) Components

i) Same Issue

(1) Identical issue.

ii) Issues of Fact Not Law

iii) Actually litigated and determined

iv) Necessary to judgement

(1) No incentive to defend issue

(2) Jury is opaque

(3) Where 2 theories go to verdict.

(4) Most jurisdictions estop with neither

(5) Each not considered as well as single would be

(6) Incentive to appeal is lower.

(7) What point to contest A if B make it moot.

(8) Illinois Central Gulf RR v. Parks (836)

Defensive Non-mutual C.E. (shield)

Π sues for injuries in auto v. RR accident.  Prior suit had Jesse sue for loss of consortium with Bertha.  Jessie then sues for his injuries.  RR wants to c.e. Jesse from claiming RR's negligent.  Ct holds that prior decision was based on either contrib negligence or no damage for Jesse.  Since either factor could have been controlling in jury verdict, no c.e.

(9) Brake v. Beech Aircraft

(a) Offensive Non-mutual

Π on appeal files brief to c.e. Δ by non-mutual case, Elsworth.  Ct. holds jury opacity cannot determine if in other case negligent design or negligent failure to warn was cause of verdict.

b) Mutuality Not required

i) Parklane Hosiery v. Shore (845)

(1) Offensive.

In previous suit SEC wins, finding Δ guilty of fraud in securities filing.  Π moves for partial summary judgement on the issue.  Sup ct. holds that mutuality is not required for c.e.  

(2) Not Granted

c) Inconsistency with other decisions.

(1) State Farm & Casualty v. Century Home Components

(a) Court holds that where there exists prior inconsistent adjudication of a non mutual issue, the prior issues should not estop further litigation.  Would be unfair.

d) Why did D not join first action?

21) C.E. Civil/Criminal Chart

Civil
Criminal

OJ Wins
State not precluded.  Not party to civil suit.  Get their own day in court.

OJ Looses 51% he did it
No preclusion.  Different issue, preponderance v. beyond reasonable doubt




Criminal
Civil

OJ Looses
Precluded

OJ Wins
Different issue due to standard

22) Notice

i) Notice reasonably calculated to apprise of the pendancy of the action.

(1) Mullane v. Central Hanover Bank

(a) Reasonable to convey in a reasonable time

(b) Means employed must be such as one desirous of actually informing the absetee might reasonably adopt.

(c) Contstructive (publication) notice insufficient

(d) Greene v. Lindsey Nail and Mail

(e) Some cases can't be brought because the D can't be notified

23) Venue

i) Statute 28 USC 1391 (p.217)

(1) No constitutional requirements.

(2) Can be waived.  D's happy, court happy

(3) Venue in Federal Question (1331)

(a) Proper in any D's district if all D's from same state

(b) Proper in dist where substantial part of claim arose or location of subject matter property

(c) When is NO venue from A or B, fallback - Where any D can be found.

(4) Venue in Diversity (1332)

(a) Proper in any D's district if all D's from same state

(b) Proper in dist where substantial part of claim arose or location of subject matter property

(c) When is NO venue from A or B, fallback - Where D subject to personal Jx.

(5) 1391(c) Corporate D's

(a) Resides in district in which it is subject to personal jx

(b) Treat each district as a State.

(c) Or Fallback to district with most siginificant contacts

ii) Transfer Venue 28 USC 1404(a)

24) Personal Jurisdiction

a) Power of a court to compel an appearance

i) Reasonably anticipate being haled into court there.

(1) Issues

(a) Forum shopping

(b) Applicable law

(c) Fairness of appearing far away

(d) Rules

b) Statutory Analysis In Diversity

(1) CA Long arm, consistent with Constitution

(2) Enumerated Long -Arms

(3) Gibbons v. Brown

(a) FL long arm does not authorize Jx over D who's only activity in the state is litigating another case.  To be might be to violate the Constitution.

(4) Adam v. Saenger

(a) S brought suit against A, a CA resident in CA.  A counter-claimed.  S abandoned action.  A then recovered default on the counterclaim.  S's only action in CA was the claim - that's enough for jx says S. Ct.

c) Constitutional Authority

(1) No full faith and credit Art IV sec. I without Personal Jx.

(2) Protects Federalism

(3) Protects D's

d) Pennoyer v. Neff (1877) -C'izes p jx.

(1) Constitutionalized Personal Jx

(a) 14th A. Due Process not abridged by States

(2) Mitchell v. Neff

(a) Suit for legal fees.  Constructive service by publication.  Default for P.  Sheriff's deed to Mitchell for land aquired after judgement.  Mitchell sells to Pennoyer

(3) Neff v. Pennoyer

(a) Federal Ct in OR for ejectment.  Neff argues OR had no personal Jx.

(4) Power

(a) Territorial Authority of the State

(b) Personal Service in Forum State

(5) Consent

(a) Consent to Jx. Appearance in court

(6) Notice

(a) For in rem jurisdiction, seizure of real property is notice

(7) Personal Jurisdiction Okay

(a) Personal Service within the State

(b) Attatchment of Property within the State

(c) Consent by presence

(d) Mail service on domicillary

(e) Tag Jusridiction

(i) Burnham v. Superior Court

e) General Jurisdiction

i) Systematic and Continuous

(1) International Shoe

(2) Domicile

(3) State of Inc.

(4) Principal Place of Business

(5) Systematic and continuous contacts

(6) Washington Equipment v. Concrete Placing Co.

(a) Corp. does not consent to general Jx. By doing an act required by the state.

(7) Burnham v. Superior Court (Jx)

(a) Retains viability of personal service inside the forum State

(b) "tag" Jx.

f) Specific Jurisdiction

i) International Shoe Co. v. Washington (1945)

ii) Minimum Contacts

(1) Two part test  for Specific Jx.

(a) Minimum contacts

(i) Give rise to the cause sued upon

(ii) Sporadic or single acts not related are not enough

(iii) Continuous activity might be enough for general Jx.

(iv) A single act may suffice

iii) Traditional Notions of Fair Play

(1) Milliken v. Meyer.

(2) Does not offend "traditional notions of fair play and substantial justice"

(a) Reasonable to require the Corp. to defend the particular suit

(b) Lack of another forum

(c) Interest of the state

iv) Shaffer v. Heitner 

(1) Quasi In Rem actions must comport with Shoe.

v) McGee v. Internation Life Ins. Co. (Jx)

(1) One Act is enough for personal Jx.

(2) P's case

vi) Purposeful Availment

vii) Hanson v. Denckla (No Jx)

(1) No purposeful availment

(2) Unilateral activity of P not enough

(3) D's case

viii) World Wide Volkswagen v. Woodson (No Jx)

(1) Foreseeability

(2) Appoint chattel his agent for service of process

(3) D conduct and connection with the forum State are such that he should reasonably anticipate being haled into court there.

ix) Asahi Metal Industry Co. v. Superior Court (No Jx)

(1) Sufficiency of contacts

(a) More purposefull than placing product into stream of commerce - O'Connor

(2) Traditional notions of fair play and substantial justice.

(a) Unreasonable to exercise personal Jx. over this D

(b) Interest of forum, burden on D, P interest in relief

(3) D's case

x) Burger King v. Rudzewicz (Jx)

(1) Contract as a minimum contact

(2) Forum Selection cause gave fair warning on being haled into FL court

(3) Doing lots of biz with

(4) Prior negotiaition

(5) P's case

25) Subject Matter Jurisdiction

a) Art III, sec. 2.

(1) The power of a court to hear this type of case

(2) Can be raised at any time.

(3) Cannot be waived

(a) Can't waive separation of powers.

b) State v. Federal Courts

(1) State Courts - General jurisdiction

(2) Federal Courts

(i) differences in case law

(ii) Speedier due to caseload

(iii) lifetime tenure

(iv) different jury pool

(v) single judge assignment

(vi) possible procedural advantage

(3) Concurrent Jurisdiction for most Federal Jx.

c) Federal Question, "Arising Under"

i) 28 USC 1331 (p.213)

ii) Well Pleaded Complaint Rule

(1) Louisville & Nashville RR v. Motley

(a) only what is needed. parsimonious.

(b) Less scope than Art III

(c) Promotes efficiency

(d) No speculation of possible defenses

(e) More likely to stop valid claims, less likely to hear invalid ones.

d) Diversity

i) 28 USC 1332 (p.213)

(1) Fears of "home stating" prejudice, J. Marshall

ii) Domicile - Intent to Remain

(1) voting records, taxes, etc.

(2) at time suit is FILED

iii) Can be created

(1) Total Diversity

(a) Strawbridge v. Curtis – j. Marshall

iv) Amount in controversy-legal certainty

(1) <$75k "to a legal certainty"

(2) at time of filing

(3) can aggregate single P against single D.

(4) P can decide to plead less than minimum amount to keep case in state court.

(a) St. Paul Mercury Indemnity v. Red Cab Co.

v) Permanent Resident Aliens

(1) citizen of domicile state

vi) Citizens Not Domiciled in US

(1) can't be sued in diversity

(2) 20th C. Fox v. Taylor

vii) Corporate Citizenship – Dual (28 USC 1332(c) )

(1) state of corp.

(2) principal place of biz

26) Removal.  28 USC 1441 (p.222)

i) D who prefers a Federal Forum

(1) Not available to P

(2) Burden on P to know if diverse

(a) 30d limit

(3) Not in diversity where D is from the state.

(4) All D's must agree

(5) To Fed Dist. Ct. in which state court sits.

(6) In state D cannot remove; reason: can't argue about non-neutral forum

(7) Rule 12 Motions not waived

(8) Within 30 days of paper that makes removeable

(9) One Year absolute limit on diversity/1331 removal

(10) State need not have proper subject matter jx. 1441(e)

(11) Once D has submitted to the state ct, i.e. counter claimed, 12b6, too late.

(12) Special appearances to oppose Personal Jx okay.

(13) State case is vacated.

ii) 1 Year limit on Diversity

iii) Civil Rights Cases 28 USC 1443

iv) Only if Fed Ct. could have heard initially

(1) Motley rule applies

v) How To (28 USC 1446) (p. 223)

(1) Consistent with 28 USC 1446

(2) Notice for removal "short and plain" like rule 8

(3) Copies of pleadings & orders.

(4) Serve of P

(5) File with state clerk of court to inform

vi) Remand.  28 USC 1447 (p.224)

(1) 30d limit

(2) No review.  Dueling sovereigns

(3) Motion for remand.  If no subject matter jx.  remand.

27) Supplemental Jurisdiction (p.216)

a) Generally

(1) Legal authority to hear cases over which it would not otherwise have jurisdiction

(a) Judicial Economy

(2) 1367a giveth

(3) 1367b taketh away

b) 28 USC 1367

i) Elements

(1) Codifies United Mine Workers v. Gibbs (1966)

(2) Same Art III "case or controversy"

(a) common nucleus of operative facts

(3) If diversity is reason for original Jx, P's extra claims based on joinder must also accord 1331.

(4) Arising under need not.

ii) Exceptions

(1) novel or complex issue of state law

(2) state claim predominates

(3) all Fed claims dismissed

(4) other "compelling reasons"

(5) Caterpiller v. Lewis

(a) Case is impromperly removed,no diversity Jx,  dist ct is in error not remanding.Finality and Efficiency are more important than the technicality. As long as Jx at time of judgement

28) The Erie Problem

a) Triumph of Positivism.

(a) Change in judicial philosophy

(b) Change in rules

b) Before Erie

(a) Rules of Decision Act  28 USC 1652

(i) Story interprets "law of the several states" as meaning only the Statutes.  Does not consider judge made, common law.

(b) Swift v. Tyson – J. Story

(i) Blackstone's natural law.  Federal judges tried to "find" the universal law

(ii) Turns on validity of an IOU under NY common law goes one way, Federal "common law" goes another.

(iii) Tries to create Federal common, law- states resist.

(c) Black &White Taxi v. Brown &Yellow Taxi

(i) P incorportates in TN to create diversity and avoid KY law that would not enforce exclusive contracts

(d) Courts in diversity were making a Federal common law.

(e) Need not follow State common law only statute.

c) Erie Railroad v. Tompkins (1938) – Brandeis

i) Generally

(a) Erie turns on duty of care for a tresspassor.  NY choice of law would have applied PA law, which was willful and wanton

(b) Federal Common law was reasonable care.

(c) Same year as 28 USC 2072 FRCP implemented

ii) Use substantive law of forum state in diversity.

(a) State law or choice of law.

(b) Res judicata, burden of proofs, statute of limitations

(c) J. Brandeis reinterprets the RDA and overrules Swift.  Sees Swift as unconstitutional

(d) RDA now includes state common law.

(e) There is no federal common law in diversity

(f) Courts will use decisions of lower courts

(g) Certification is available in some states

(i) May try to "predict" decision of state's highest court.

iii) Federal Rules are used for Procedure

(1) Benny v. Pipes

(a) Prisoners sue under arising under 1332 for 42 USC 1983 violation, Civil Rights Act of '64

(b) Prisoners can't serve in AZ

(c) Can under FRCP.

(d) Service is procedural, service is valid.

29) Joinder of Claims

a) Permissive Joinder of Claims (FRCP 18) (p.38)

i) All claims against opposing party.

(1) Only former adjudication make any compulsory.

(2) 42(b) Can be used to sever claims

b) Counter Claims (FRCP 13) (p.26)

i) Transactional Compulsory (13a)

(1) Plant v. Blazer Financial

(a) Permissive counter would be in State court.  Policy of TILA would be undermined by compulsory claim.  Judgement offset, no attorney fees, Ps would be hard to find.

ii) Non-transactional, permissive (13b)

(1) Class action can be exception

iii) Transactional Cross Claim (13g)

(1) Claim on co-party

30) Joinder of Parties (FRCP 14,19,20)

a) Interlocutory

(1) Joinder orders are interlocutory, subject to abuse of discretion standard.

b) Compulsory (Rule 19) (p.38)

(1) Consider Rights of Absent parties/Present parties

(2) Bound if Jx not broken

(3) Burden on P. Martin v. Wilkes

(4) Necessary Party

(a) Complete relief impossible in absence

(b) Interest in the subject that may be

(c) impeded or

(d) risk of inconsistent or multiple obligations (not judgements)

(5) Indespensible Party

(a) When party found necessary, test:

(b) preducial to absent or present party

(c) prjudice managed by the judgement

(d) will judgement thus be adequate

(e) whether P will have remedy if action dimissed

(6) Helzberg's Diamond Shops v. Valley West

(a) believed to be bad decision

(b) created two conflictory obligations in the judgement to throw out jewelry store and prior K lease obligation.

c) Permissive (Rule 20) (p.40)

i) Two requirements

(1) Same transaction

(2) Common question of law or fact

ii) Misc.

(1) Mosley v. General Motors

(a) D argues claims are too diverse.

(b) P - series of transactions related to company wide policy.

(c) Case somewhat DECIDED by joinder issue.

(2) D can look bad under parade of p's

(3) Cheaper representation.

(4) P can be subject to broad preclusion.

d) Impleader - Permissive - Sue Later (Rule 14) (p. 27)

e) Plaintiff Impleader 14(b)

(1) D can recover from others on a "If me, him too" theory

(2) Only with derrivative liability

(3) Not on "Not me, him" theory.

(a) e.g. Aquaslide would not implead real mfgr.

(b) Watergate v. Wiss

(i) Cond ass. sues managers and engineers.  Managers implead waterproofers (brisk) on a him not me theory. Claim dismissed, no joint wrongdoers.

(4) Optional - Can wait and sue later

(a) different forum v. save money

(5) Just like new action.  Summons and complaint.

(6) Within 10d of answer, or discretion of ct.

(7) 3pd may make transactional claims against P (14a s.6)

(8) P may make transactional claims against 3pd (14 s.7)

(9) 3pd may make affirm defenses to P's claim that D hasn't

ii) Counter or Cross Joinder 13(h)

31) Intervention (Rule 24) (p.49)

a) Generally

(1) Intervenor becomes full party with right to appeal

(2) Generally not accepted where only affect will be possible adverse precedent.  Weigh chance of published opinion.

b) Elements

(1) timely

(2) interest

(3) at risk

(4) not adequately represented

(5) Public Litigation favored over private.

c) Martin v. Wilkes

(1) Rule 19 burden of joinder on the P.  Decisions affect the rights of even those not bound. Profound affect on civil rights remedies.  Even non-intervenors can collaterally attack judgements

(a) Congress overrules this by statute.  In employment discrimination suits notice and opportunity to object vitiates collateral attack.

32) Class Actions FRCP 23  (p.41)

a) Generally

(1) One or more members of a class may sue or be sued as representative parties on behalf of all.

(2) Often benefits only prospective

(3) Small damage awards become workable.  Cases actionable in the aggregate

(4) Big awards a negative for class actions

(5) Overcomes time and mootness

(a) capable of repetition but evading review

(6) Benefits D's with certainty and known liability

(7) CA statute to award fees to winning attorney

(8) EAJA is Fed Statute

(9) Class reps loose the ability to settle individually

(10) Discovery can proceed on just class cert issue.

b) Types

i) b(1) Risks of inconsistent adjudication

(1) claimants on common fund

(2) gov. benefits

(3) prejudice of rights

ii) b(2) Most Common

(1) Civil rights.

(2) injunctive of declaratory relief

(3) NOT primarily damages, but some damages okay.

iii) b(3) Catch-All

(1) Mostly damages

(2) Question of law or fact predominates over any individual question affecting the members.

(3) Expensive, Must provide notice. - Mullane

(4) Has opt-out provision

c) Elements

i) Numerosity

(1) so numerous that joinder is impracticible 20-40 is borderline

ii) Commonality

(1) Common questions of law or fact.

iii) Typicality

(1) Representative  of class

(2) no adverse interests

iv) Adequecy

(1) Attorney conflict

(2) no pro se

33) Motions

(a) Notice of Motion

(b) Motion

(c) Points and Authorities

(d) Exhibits and Declarations

(e) Proposed Order

34) Terms

a) motion in limine

(1) pretrial motion about what can be admitted to the jury.
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