General Principle of Substantive Criminal Law

Formula

actus reus + mens rea [ + attendant circumstances + causation + result ] = crime unless justification || excuse

Burdens of Proof

Beyond a reasonable doubt

moral certitude

Prosecutor has burden on all elements

Defense has burden of production for defenses.

burdens of proof differ according to statute and state.

Systemic Overview
Federalism

D can be tried by both sovereigns without double jeopardy

State System

Most crimes and trials

rape, murder, etc.

Source of State Law

Statutes

needed, due process requires.

fair warning

common law

law of statutory interpretation

model penal code

American Law Institute

Increase uniformity

no state adopted in entirety

partially by some states

influential

Federal System

Defines Constitutional limits

Due Process

notice

8th A. - Cruel & Unusual Punishment

Federal Crimes

18 USC

28 USC

State line crossing

narcotics

bank robbery - FDIC

counterfeiting

Class and Race

Murphy - Marxism and Retribution

80 percent of prisoners are from lowest 15% income.

Wilson - Crime and Human Nature

Association between violence and income.

Theories of Punishment

Retributive Punishment

Kant

Moral right/wrong

Punishment for moral culpability

McCloskey

sometimes framing an innocent person is the best detterrent.

Rawls

telishment

Dolinko - 3 Mistakes of Retributivism

some punishment is mistaken

if utilitarian aims are rejected, some retributivist punishment will be unjust.

Moore - Law and Psychiatry

mixed theory

rapist thought experiment

rapist gets into accident so that he presents no further danger of rape.

Utilitarian Punishment

Generally

Cost benefit analysis 

Forward looking

greatest good for greatest number

Prevention of Crime

Cost Benefit Analysis

Increase costs

probability of getting caught

more police, prosecutors, prisons

costly

loss of personal liberty

greater sentences

expensive to society

might commit worse crime

decreased marginal deterrence

disproportional (culpability wise)

juries might not convict.

Decrease benefits

driver only carries $20 cash

mark money

repeal prohibitions

Increase alternate benefits

gun exchanges

rehabilitation for drug crimes

midnight basketball

job programs

Deterrence (Utilitarian)
Generally

Greatest good for greatest number

Bentham's Reasons Not to Punish

misapplication

cost of punishment greater than harm of crime

i.e. self defense

Inefficacious

lunatics

Superfluous

same ends achieved by other means

example, invitation, delays, rewards

Expensive

degree

draconian punishment

Deterrence Works

James Q. Wilson - Thinking About Crime

to assert that it does not is denying the plain facts of everyday life, or asserting that criminals are utterly different from the rest of us.

Probability of getting caught has greater effect on crime than more severe punishment

once reasonable sentencing structure in place, less clear if changes have effect.

Increased detterent in punishment can "swamp" the system, leading to no prosecution- deters prosecutors

Social Influence

Kahan - Social Influence, Soical Meaning, and Deterrence

"Order Maintenance"

NYC

social influence effect of appearance of order more effect than actual probabilities

Some evidence that criminals don't consider P

small crimes might no be retributively worth punishing

Critique of Social Influence

Harcourt 

small crime offenders might be caught and this prevents big crime.

order maintenance works because window breakers are arrested, not because the windows aren't broken. 

Incapacitation (Utilitarian)
Generally

can't commit crimes while incarcerated

Wilson's Caveats

Must be repeat offenders

Must not be immediately replaced

probably true for business type crimes

not for crimes of opportunity

rape, robbery

prison must not increase post-release activity

Flaws

Dubber - Recidivist Statutes as Arational Punishement

prison crime not counted

not counting prison crime is a retributivist position, not utilitarian like incapactiation.

Selective Incapacitation 

Wilson - Thinking About Crime

criminals highly specialized

repeat offenders do many crimes

Greenwood - RAND study

incarcerating one top 10% offender would prevent more than incarcerating 18 offenders at or below the median.

no good set of indicators

prisoners not reliable source of information

Rehabilitation

Generally

mental help

guidance

skills

Prison Concept

Rothman - The Discovery of the Asylum

Early 19th C.

environment leads to a from crime

regimen is the cure

emphasis on prevention of communication

isolation of prisoner

after isolation, labor would be a welcome diversion

reform

removal of temptation

Flaws

longer or indeterminate sentences

sentencing unrelated to desert of crime

does not work, merely incapacitation

labor market doesn't function on release

release communities are decayed.
Drug Rehab Works

	Year
	Population
	% for drugs

	1983
	40,000
	10

	1997
	152,000
	37

	2003
	157,000
	33


Proposition 36, Rehabilitation for CA drug offenders

Relapse to prison, 24m following parole

	Study
	Control - no rehab
	Rehab In prison
	+Aftercare

	CA Dept. Corrections
	65%
	53
	16

	UCLA
	63
	48
	31


Drug rehab seems to work

Educative Purpose

illuminate moral fault of actions

Proportionality

Solem v. Helm

8th A. requires that punishment must be proportional to the crime

Jerry Helm passed bad check, other non-violent crimes, get life w/out.

Test:

Proportionality argument

most severe punishment possible

other's sentences for other crimes in same jx.

only murder, rape in SD have same punishment

other jx's, same crime

only Nevada is as bad.

Rummell v. Estelle

convicted under Texas recidivist statute.

fraud 3 times.

likely for parole in "as little" as 12 years.

Harmelin v. Michigan

Possession of 672g of cocaine

life w/out

rolls back proportionality.

gives States wide lattitude

8th A. does not require strict proportionality

forbids only extreme and grossly disproportionate sentences

Andrade

Analysis under clear error. - theft, non violent burglury, petty theft.

Harshness of penalty?

2 x 25, 50 years=life

Intra-juris comparison

only murder, kidnapping, train wrecking

less - murder 2 11 years, violent rape 8 years

Interjuris

4 states similar sentence possible.  LA possible.

Actus Reus

Definition

Voluntary act or omission

Past, voluntary, bad conduct specified in advance by statute.

most important line of defense against erosion of the idea of culpability, keeps the criminal law from becoming purely the servant of the utilitarian ideal of prevention

Caveats

No Thought Crime

Not Speech

hard to prove

erosion of privacy and autonomy

room for abuse

no culpability

can thoughts be stopped

retributive limits, must be something worthy of desert.

List of Culpable Omissions:

Statutory

Status Relationships
parent-child

husband-wife
master-apprentice

innkeeper-customer

Contract

Voluntary Care & Isolation

Instrumentality under control, no additional attendent danger

Involuntary Acts

MPC
reflex or convulsion

sleepwalking

hypnosis

movement not effort of actor - Martin

non habitual movements

MSS

Hypnosis not included

People v. Newton

gets on plane with gun, land in NYC, prosecuted under NY gun law

Sleepwalking

MPC not act, NO

Common Law, YES if predisposed

no conscious act

no culpability

Hypnosis

MPC, not act

common law is not excuse

Seizure

People v. Decina

epileptic driving held liable

knew the risks

State created situations

culpability should hinge on voluntary wrong act

Martin v. State

dragged from his home on to highway

Proctor v. State

"keeping of a place" + intent to violate law cannot be a crime.

Johnson v. State

delivery of drugs to child at birth does not constitute "delivery" under the statute

not intent of legislature

Last Voluntary Act Doctrine
Shooting

gun goes off accidentally

culpable for pulling the gun.

Automatism

People v. Grant

automatism in striking officer.  leaps over parking meter

last act perhaps culpable

4 drinks with known condition

Shock

People v. Huey Newton

gets shot in stomach. 

"relfex shock," shoots second officer.

Status Crimes
Addicts

Robinson v. California

CA statute makes it illegal to be addicted to narcotics

Violates 14th A., 8th A. cruel and unusual punishment.

punishes even though defendant might never have touched drug while in State

Alcoholics

Powell v. Texas

limits Robinson to past acts.

refuses to extend to being drunk because of being alcoholic

Powell punished conduct, where Robinson did not.

Homelessness

Pottinger v City of Miami

Homelessness held to be a status crime.

Joyce v. San Francisco

Refuses to see homelessness as a status crime

sees "status" us unchangeable.

homlessness as voluntary.

Mens Rea

Generally

Applies to AR, AC, and Result

not jx, venue, statute of limitations

Different Mens Reas / MPC 2.02

Purpose

conscious object to cause [death]
goal

aware of attendant circumstances, or hopes they exist

Knowledge

Knows 
To a practical certainty that 
[death] will follow conduct.

Recklessness (MPC default)
aware of risk - consciously disregards
substantial and unjustifiable risk [of death]
consciously taken

gross deviation from
law abiding citizens actions

Negligence

not aware, should be.
substantial and unjustifiable [risk of death]
reasonable person aware

gross deviation from
RP's standard of care
Regina v. Faulkner

purpose was to steal the rum, not light the ship on fire.

Strict Liability

no culpability

Factors

Language of statute

Public Welfare/Legislative History - (Balint)

Statutory Ancestry (Morisette)

Severity of punishment

Difficulty of proof (Dillard)

Juridictional
MPC
no crime without culpability

constitutes a violation

crimes means condemnation.

when no MR, recklessness implied.

Pure/Impure
Pure - no MR for any element

Impure - no MR for one or more elements

Cases

US v. Balint

Narcotics
congress weighed punishing ignorant D v harm to innocent public.

public welfare statute

US v. Dotterweich

Food and drug laws

Congress has balanced the hardships, see Balint

good sense of prosecutors

Dissent

crime carries stigma

Morisette v. US

statute of converting US property decends from common law larceny.

ownership of property to US requires MR

US v X-Citement Video

Not SL

Video distribution not public welfare offence

age of performer not SL

some MR required for age of performer

People v. Dillard

SL

bike riding with shotgun

public welfare offense

SL with respect to gun loaded or not

some culpability here

US v. Freed

SL

unregistered grenades

Willful Blindness

deliberate avoided positive knowledge

U.S. v. Jewell

defendant avoids looking into secret compartment which contained pot to avoid MR.

willful blindness = knowledge

Mistake

Definition

If a particular mistake negates a required MR for a particular material element of an offense, then that mistake is a valid defense.

Caveats

Common Law & MPC

Negates an MR

Reasonable reliance on State's highest ct.

Registration/Ommissions & Reasonable Belief 

MPC Only
d/n know about law & gov't did not make law reasonably available

reasonably relies on official statement of law.  not attorney not your own

Limited

Incentive to know law

difficulty of proof

public safety

certainty

less limited under MPC, more concerned with culpability

Cases
Regina v. Prince

taking an unmarried girl - Act <16 from father against his will
is MR needed for <16

People v. Ryan

MR of knowledge as to amount of hallucinagen possesed

NY legislature later rewords to make SL.

State v. Guest

MR required for stat rape

minority jx.

U.S. v. Baker

not knowing the law, no excuse

Hopkins v. State

sign to solicit marriages

advice of attorney or official, even attorney general, no excuse

People v. Bray

knowledge of being a felon is not SL

difficult to determine.

Regina v. Smith

destroys fixtures

didn't know they became landlord's property

Cheek v. US

Honest Belief

belief that income tax is unCx is no defense, requires study 

belief that wages were not income could be a defense, remanded on this.

trial judge had used a negligence standard.

Lambert v. CA

Registration Statute

court sees knowledge of duty as required

generally not required

this is an exception.

Diminished Capacity

Definition

Mental deficiency causing an inability to possess a required MR

MPC/Minority
All MR's
MSS
purpose or knowledge

Mental Impairment

Hendershott v. People

brain dysfunction prevents forming MR of purpose or knowledge

approves the admissibility of evidence of mental impairment

can be problems of proof

dangerous people running around

U.S. v. Bright

passive dependent personality

psych evidence not admitted

providence of jury

Voluntary Intoxication

Only P or K

Upon "prostration of faculties"

State v. Cameron

overturned card table, < quart of wine.

Involuntary Intoxication

All MR's

MSS Homicide
Murder

First Degree

First Degree Murder
Generally

Killing with "malice aforethought"

Elements

Intentional (P or K)
with premeditation

thought before acting

& deliberation

time for reflection

Factors

Strong motive

prior threats or hostility

interruption & continuation

stalking or planning

bringing murder weapon to site

lying in wait

explosive

poisoning

Felony Murder One
Elements
Unintentional

during commission of

particularly dangerous or

enumerated felonies

BARRKD - burglary, arson, rape, robbery, kidnapping, deviant sexual crime

Crtiticism

Can lead to unjust results, no desert

deterent effects

makes felons more careful

Felon acts with MR close to R+DH.

Courts act to limit its effects

Analysis

Predicate felony

Furtherance of felony

location of killing or predicate felony

time lapse

possess loot

hot pursuit

temporary safety

Who is the killer

proximate cause - Hickman
agency - Washington

Who is the victim

Act outside common plan

Second Degree

Second Degree Murder
Elements
Intentional (p or k)

no premeditation and deliberation

Reckless + DH
Elements
Unintentional

abandoned and depraved heart

extreme indifference to human life

Intentional - Grievous Bodily Harm
Elements
Unintentional

Intent to do grievous bodily harm

Felony Murder Two
Elements

Unintentional

During commission of

Inherently dangerous crimes

dangerous in abstract

particular case (circular, someone has died)

Manslaughter

Voluntary Manslaughter

Voluntary Manslaughter
Elements

Intentional (p or k)

Heat of passion

subjective.

evidence that D is enraged or out of control

Legally Adequate provocation (LAP)

yes - battery, combat, witness to adultery.

no - words alone without threat of violence

reform like Berry, allows jury question.  analogize to common law situations.

No Adequate cooling time. (LACT)

some court will allow for rekindling, measure from last provocative event

Involuntary Manslaughter
Involuntary Manslaughter

Elements
Unintentional

R or N
Ordinary Negligence

Minority of Jx's

Definition

not aware of risk

risk substantial & unjustified

reasonable person aware

B<PL social cost - social benefit

Gross Negligence

Majority of Jx's

Misdemeanor Manslaughter Rule

Elements

Unintentional

During commission of misdemeanors.

Limitation

Violation must be cause of death

expired tags (No.)
run red light (Yes)

Vehicular Homicide

Definition

lesser grade than involuntary manslaughter

MPC Homicide

Murder

Killings done with P or K

R + Extreme Indifference to Human Life

Manslaughter

Killings done with R

Murder under Extreme Mental or Emotional Disturbance With Reasonable explanation or excuse

Negligent Homicide

Killings done N

Causation

But For

necessary but not sufficient

Martin Dyos

Rumble

Which one of head injuries was cause of death

Proximate Cause

Elements

foreseeability

no intervening cause

Not Forseeable

Rhoades
firefighter heart attack

bad instruction makes any contribution result in criminal liability
Intervening Cause

Root

Automobile race

actions of co-racer not direct cause

Lack of Volition
Stephenson

Guilty of murder 2.

Kidnap victim take posion, “Shorty” goes with her to buy hat and posion.

Starts Chain of Events
Hamilton

Assault victim aggravates condition by pulling tubes.

Assisted Suicide

Kervorkian

Last volitional act

Ommission

Beardsley

Paramour morphine suicide.

no husband/wife status

just like ommissions

Rules

Year and a day

Wounds irrespective of treatment

refusing treatment, D still liable

aggrevates injury, D still liable.

Take victim as you find him

Doctors Negligence

Ordinary - still liable

Gross - can break causal chain

Attempt
Why Punish Attempt

Retributivist

just as culpable as primary actor

Detterence

stop from trying again

Incapacitation
just as dangerous

(but slightly less capable, hah.)

Punishment

MSS majority, ½

MPC same
Elements

MR - Purpose
No attempted recklessness

Lyerla 3 shots at teens car
Convicted of attempted 2nd degree R+DH.

AR

CL
Dangerous proximity to success

look at what is left

MSS/MPC

Substantial step, strongly corroborative of criminal intent.

What has been done

MPC 5.01

lying in wait
enticing victim to scene of crime
reconnoitering at place of contemplated crime
unlawful entry
possession of special materials

possession at scene fishy under circumstances 
soliciting

CL Cases

Murray

Need to stand in front of the judge, ready to be married.

Planning not enough

probably would be under MSS.

McQuirter

Attempt to commit assault with intent to rape

dangerous when no AR required

Rizzo

Robbers hadn’t found their victim

Testimony of Informant

Jackson

bank robbery

substantial steps

plus testimony

Buffington

No conviction without informant
Renunciation/Abandonment

Minority permit
Majority balance with more substantial steps

MPC Elements

complete 

voluntary

not just waiting for better opportunity

Staples

mathematician/bank robber

substantial steps

no abandonment in CA

Impossibility

Elements

D takes all steps

facts or law are such that there is no crime
CL

legal impos. is defense

factual impos is not.

MPC

no impossibility unless absurd (Voodoo)
use circumstances as D believed them to be

Booth v. State

Attorney not guilty of attempt to receive stolen goods

Recovered goods are not stolen

Dlugash

D2 shoots to kill 5m after D1
no causation

Solicitation
Definition
Requests other to engage in conduct constituting a crime.

Elements

MR

P

AR

encourage, command, request

communication need not reach recipient
Lubow
credibility of witness crucial

one big bankruptcy

Accomplice Liability
Caveats

Actual Aid
MSS - YES

MPC - NO
Must be a crime committed

need not convict, charge, arrest

Elements

MR

P to assist
K of principle’s MR

Beeman

steal diamond from sister-in-law

shared intent

one way

can be formed at scene of crime

AR

acts, conduct, words, signs

instigates, or shows support

directs action aids facilitates abets councils commands
Liability

no distinction
Cases

Ochoa
Rioters liable for shooting Sheriff
Gains

Wheelman didn’t know

insufficient MR

could be accomplice after the fact

Tally

Judge Tally

Principal need not know of effort

Analysis

Underlying crime necessary

can be excused

not caught

wrong person

convicted of lesser crime
P to help/assist

K of Principals MR

Act

Aid (Except MPC)
Common Plan or Reasonably Foreseeable

Unless abandonment

Defenses Generally

Justification

Nothing immoral about the act

Perfect self-defense

Better that aggressor was harmed

Right thing to do

Excuse

factors to eliminate criminal culpability

insanity

mistake

actor believes the circumstances different than reality

duress

intoxication

imperfect self defense

Self Defense/Defense of Others
Elements

MSS 

Honest & Reasonable belief

Death or SBH

Immanent

Necessary/No Excess

Not for Homicide

MPC

Honest Belief

On present occasion

Death, SBH, Sex, Kidnapping

R or N culpable

Example

LaVoie

acquittal

perfect self-defense

rammed into intersection

Duty to Retreat

None from home

MSS - when assailant also lives there

None from work

when assailant works there

Aggressor Exception

Peterson

aggressor cannot claim self-defense

withdraw & communicate to reclaim status

Battering & Its Effects

valid self-defense claim

all 50 states

Leidholm

jury can consider physical & psychological characteristics
CA §197

justified homicide

in defense of habitation
violent or surprise felony
Geotz

jury nullification

physical situation

prior experiences

Necessity - Choice of Evils
Definition
D believes one illegal act will prevent another

Necessity usually involves natural acts

Choice of evils, two illegal acts

Caveats

No economic necessity

MSS

D must believe nec. to avoid > evil (subjective)

Immanent & Serious

avoided > caused (objective question of fact)

D was not R/N causing situation

Legislative Exceptions

No use in homicide

MPC

Believes necessary to avoid > evil

Legislative exceptions excepted
R or N culpable
Allows future evils

need not be immanent

Allows homicide

Dudley & Stephens
cannibal

does not recognize necessity defense

Political Necessity

State v. Warshow

nuclear power demonstration

no immanent peril

action won’t prevent evil
legislature has already spoken

Duress/Compulsion
Elements

MSS

D personally

D Reasonably believes

threat of death or SBH
induces RP to fear death or SBH
Immanent, no escape

Not for homicide

Not available for R or N situations created by D
IRA meeting
MPC

D or other coerced by use or threat of force

person of reasonable firmness in D’s position would not be able to resist

Not available for R or N situations created by D
Caveats

No economic duress
No future harms

Rape/Sexual Assault
Definition
Sexual intercourse, by means of force and without the victim’s consent.
Possible Definitions

MR w/ respect to force & consent

Intentional (P or K)

R

Gross N

Regular N

S.L.

AR Penetration +

nonconsent (subjective)

Lack of Affirmative Expression of consent

object nonconsent (verbal or physical resistance)

Force

force & nonconsent

No Resistance
Barnes
Elements

K - sex

Non consent

N - force

V goes to buy pot

resistance not element

still useful evidentiarily

Alston
force or threat of force necessary at time of act
consent judged at time of act

No Force
Smith

V gives in

consent is crucial element

objective manifestation of consent

N MR as to consent

Affirmative Consent
MTS

Objective inditia of consent

N MR as to consent

Fisher?

Mayberry?

Estrich v. Henderson
Who is on trial
Does making rape a N MR crime shift focus to D? (Estrich)

Or is the V’s conduct still very important (Henderson)

Withdrawal of Consent

Elements

K - Sex Intercourse

N - Non- Consent

[None] - Force

John Z.

Reasonable amount of time to stop

Primal Urge

Homicide Cases

Murder 1 Cases
U.S. v. Watson

cop killer while little girls watched, "it wasn't worth it." scuffle & time elapses before D kills.

pauses in the action are enough time to premeditate and deliberate

time to reaffirm decision to kill.

case blurs lines, equates with purpose.

might not deliberation mean cool deliberation

Felony Murder One Cases

People v. Stamp

robbery with deadly weapons, owner dies of heart attack

no intent req for FM.

not limited by foreseeability

Gladman

robs, hides 1/2m away under car

was in immediate flight

Hickman

victim killed by other officer

prox cause rule, doesn't matter who killed.

Washington

CA, only killings by D's.

except human shields

2nd degree murder cases

Francis v. Franklin

con escapes from dentists office. steals pistol.  while trying to steal car, door is slammed, gun fires. accident.

bad jury instruction, D intends probable result of actions

P must prove MR

R +DH case
Mayes

Beer mug, oil lamp

Intentional Grievous Bodily Harm

Stabbing

Dorazio

pro boxer

FM 2 crimes

Phillips

eye cancer, chiropracter

predicate felony is grand theft

overturned gets murder 2 R+DH, anyway.

Voluntary Manslaughter Cases

People v. Walker

deceased menaced strangers with knife requesting them to gamble.

fight prior to killing and fact that killing happened immediately afterward

Elsmore v. State

verbal threats

Jx no list of provocations, jury question

People v. Berry

Murder overturned, jury should be given manslaughter instruction

Rachel taunts Yako

Prof. Nourse

in reform States, LAP transformed from adultery to dating and leaving

Champlin

individuation allowed for 15y victim of sexual assault.

Fraley

deceased 9m had killed D boy

1-2 hours adequate, 9m for sure

no rekindling

State v. Gounagias

sodomy on unconscious person, kills two weeks later.

no rekindling.

Involuntary Manslaughter - Reckless
Commonwealth v. Welansky

innkeeper ommission causes fire.

could argue recklessness, planned fire doors didn't build.  aware of risk

Misdemeanor Manslaughter Cases

U.S. v. Walker

drops unregistered gun, killing bystander

Accepts what Faulkner court rejects

Misdemeanor leads to manslaughter conviction

Ordinary Negligence

State v. Williams

Native american toothache

ordinary negligence
